10
11
12

13

14

15
16
17
18
19
20
21
22

23

24

25

US EPARECORD CENTER REGION 5
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|mmm UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA

SOUTH BEND DIVISION

UNITED STATES OF AMERICA,

PLAINTIFF,

-vs- - : CAUSE NO.
CONSOLIDATED RAIL CORP., . S90-56M
DEFENDANT/THIRD-PARTY PLAINTIFF.:

-vs- o

PENN CENTRAL CORP., ET AL.,. :

THIRD-PARTY DEFENDANTS. :

UNITED STATES OF AMERICA,

PLAINTIFF, - :

-vs- L ~: CAUSE No.
PENN CENTRAL CORP., " 't 3:93-CV-584RM
DEFENDANT. e

STATE OF INDIANA :

PLAI@TIFF, :

R : CAUSE NO.
CONSOLIDATED RATL CORP., : 3:93-CV~456RM
ET AL., : |
DEFENDANT.
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“Deposition of MICHAEL L. CIOFFI, a witness
herein, taken by the plaintiff as upon
cross~examination pursuant to the Federal Rules of

Civil Procedure and pursuant to Notice to Take

'‘Deposition and. stipulations hereinafter set forth:

at the office of American Premier Underwriters,

1400 Provident. Tower, One East Fourth Street,

Cincinnati, Ohio at 10:16 a.m. on Tuesday June 21,
1994 before Jane Anne Fitch a notary public within

and for the State of Ohio.
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APPEARANCES:

Oon behalf of the Plaintiff:

-Peter E.'Jaffe,-Esq.
of

Environmental Enforcement .Section

Environment and Natural Resources Division

PO Box 7611
Ben Franklin Station
Washington, DC 20044-7611
and
Kurt N. Lindland, Esqg.
of
U.S. Environmental Protection Agency
Region 5: CS-ﬁT
77 West Jackson Boulevard

Chicago, Illinois 60604

On behalf of the Plaintiff, State of Indiana:

Timothy J. Junk, Esqg.

of

State of Indiana, Office of the Attorney

Ceneral

Indiana Government Center South
402 West Washington Street
Fifth Floor

Indianapolis, Indiana 46204
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On behalf of the Defendant, Penn Central Corp.:

“Pierce E. Cunningham, Esq.

of
Frost & Jacobs
2500 PNC Center
201 Easf Fifth Street

Cincinnati, Ohio 45202-4182

On behalf of the Defendant, Consblidated Rail

Corp.:

Caroiyn M. Landever, Esqf
of

Bingham, Dana & Gould

Suite 1200

1550 M Street, N.W.

Washington, D.C. 20005

S TIPULATTIONS

It is stipulated by and among counsel for

the respective parties that the deposition of

MICHAEL L. CIOFFI, a witness herein, may be taken
as E%oh cross-examination pursuant to the Federal -
Rules of Civil Procedure, and pursuant to Notice to
Take Deposition; that the depositionlmay be taken
in stenotypy by the notary public-court reporﬁe:

and transcribed'by her out of the presence of the
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witness; that the transcribed deposition is to be

submitted te the witness for his examination and

signature, and that signature may be affixed out of

the presence of the notary public-court reporter.

I NDE X

WITNESS CROSS-EXAM CROSS-EXAM
Michael L. Cioffi (Jaffe) (Junk)

12, 210 130, 221

EXHIBTITS
DEPOSITION EXHIBITS
No. 1, a 2-page document ehtitled,
"Notice of Deposition of Michael L.
Cioffi."
No. 2, a 8-page document entitled,
"Continuation of Rule 30(b) (6)
Deposition."
No. 3, a multi-page document entitled,
"Response to Plaintiff United States’
Fir&t;Set of Intérrogatories and Requests

for Production of Documents and Things

to Défendant Penn Central Corporation."

No. 4, a 5-page letter to Peter E.

Jaffe, Esq. from Robert SQ Kaiser dated

CROSS-EXAM
{Landever)

134

MARKED.

13

14

20

107
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May 28, 1994,

No. 5, a-8-page document entitled,
"Defendant Conrail’s Second Set of
Interrogatories and Reguests fdr Doéuments
to Third Party Defendant Penn Central
Corporation.™"

No. 6, a 4—pagéidocument entitled,
"Defepdaﬁt and Third Party Plaintiff
ConraiL's Third Set of Intefragatories
and RéqUests for Production of Documents
to Defendant and Third Party Defendant
Penn Central Corporation.ﬁ

No. 7, a multi-page document entitled,
"Third-Party'Dgfendant Pehn Central’s
Response to Defenddnt_Conrail’s Second
Set of Interragatories and Requests for
Documenté."

No. 8, a 8-pége documeht,.“Penn Central
Corporation’s Response toléonrail’é Third

Set .of Intérragatories."
-3

HES

No.#9; a 3-pagé document entitled,
"Thifd Party Plaintiff Consolidated'Rail
Corporation’s First Request for
Production of Documents to Third Party

Defendant Penn Central Corporation.™"

136

136

136

136

145
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No. 10-A, a l-page letter to F.K. ' 175

Barklay from.Wilson R, Elliot

dated July 19&3,_baﬁes_stamped

EP 07213.

No. lb-B, a_l-page memorandum to J.H.
Dinehartlfrom.F.K. Barclay dated

Augus; 2, 1983, bates stamped EP

07214.

No. 10-C, a 1—pagé letter to F.K. Barclay 175
froﬁ Wilson R. Eliiot dated September 5,

1983 bates stamped EP 07215.

No. 10-D, a 3-page memorandum to R.E. o 175

Hatten, et al. from F.K. Barclay dated

August 8,.1983_bates stamped EP 07216

through EP 07218;.

No. 10-E, a 2-page memorandum to W.R.' 175
Elliot from F.K. Barclay dated September

8, 1983 bateslstamped EP 07219 through

EP 07220._ | |

No.ylo?F, a 2-page letter to Donald M. 175
Connelly from Wilson R. Elliot dated

December 26, 1983 bates stamped EP 07221

through EP 07222. | E

No. 10-G, a 2-page docﬁment entitled, : 175

"United Transportation Union," dated

B T S
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February 5, 1984 bates_stamped EP 07223

through EP 07224. ' B

& : "ﬂ:i;"' .
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And élso, we are here, of course, in
the full-spirit of cooperation, whatever questions
you have that aré relevant within the rﬁles we have
to have Mr. Cioffi answer, we would be happy to
have Mr. Cioffi answer them.

| MR. JAFFE: Let me see if I can see
what you're requesting. Yoﬁ’re requesting a bréak
from 12:00 to 2:007

MR. CUNNINGHAM: Let’s see how far
we get. I don’t want to inconvenience anybodyf He.
has to be there. We’ll be happy to come back at
2:00. Is that right, Michael?

THE WITNESS: Two to 2:30. Why
don’t we see where we are at 12:00. I}m hoping we
can be finished. Let’s go ahead and ask whatever
you want. |

MR.. JAFFE: Okay. And you are
designating Mr. Cioffi.solely for subject matters 1

and 19 in the Rule 30(b)(6) deposition rules?

MR. CUNNINGHAM: Right. I think

[

you@ﬁe already taken a deposition from another Penn
Central witness regarding the other numbers.
MR. JAFFE: As I think I indicated

in a letter to you, maybe more than one letter, and

I think I indicated on the record in the previous

SPANGLER REPORTING SERVICES
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taking of that Rule 30(b)(6) deposition, we do not
believe that any of the paragraphs in our 30(b) (6)
Deposition have been responded to fuliy.

And I just want to undefstand.for tﬁe
record, you will not be designating any furﬁher
30(b) (6) deponents?

MR. CUNNINGHAM: That’s correct. Of
course, your characterization of the first witness,
we disagree with this. It won’t be the first or
last disagreement.

THE WITNESS: Mr. Jaffe, let me say,
if you feel a question hasn’t asked answered in th?
past, please ask.me and I’ll1 be happy to answer |
it.

MR. JAFFE: That’s from your own
personal knowledge?

THE WITNESS: On those topicé I’m
the most knowledgeable person in the company.l

“ MS. LANDEVER: On all the
quegtions? |
'%*: A B MR. CUNNINGHAM: We just want to -
show our thorough and complete cooperation.
Questions YOu have that are relevant in the areas
we've talked aboﬁt, we’re prepared to gd ahead. Sq-

pose the gquestions and it will savé time.

SPANGLER REPORTING SERVICES
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MR. JAFFE: All right. I wasn’t

going to-say-anything about this on the record, but

now that you’ve.put all this on record:; the record
should reflect that we are not.at.the location
which was noticed in either of the deposition
notices, and that we showed up on time to that
iocatidn, but that the deponent and attorney for
the deponent were not there. |

We were informed when we got there
that they would bé available a few blocks away,
which certainly is of no sigpificant incbnveniencq
to us, we just would have appreciated if you would
have informed us ahead of time, instead of delaying
the deposition.

MR. CUNNINGHAM: I do regret any
inconvenience. Had we known earlier, we would have
notified you. But you were in the.air. It’s hard
to get ahold of people in the air. |

MR. JAFFE: And further, I’m a
little concerned that you’re requesting breaks,
altéoﬁgh certain;y a 2-hour break is not a
significant inconvenience, but this date:was chosen
by you after significant negotiations, more than is
common, and I just hope that we can complete the

deposition as expeditiously as'possible today.

SPANGLER REPORTING SERVICES
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1 Le;’s go ahead and --

2 -~ MR. LINDLAND: I’'m still a little
3 uncleaf whether you’re being prodﬁced today for 1
4 and 19 or for all of them.

5 ' MR. CUNNINGHAM: I'want the record

6 clear; 1 and 19.

7 o ‘ MS. LANDEVER: But Mr. Cioffi --
8 : THE WITNESS: No. I’ll answer all
9 | the questions. Go ahead. And I would appreciate

10 | it if just one of you questioned me.

11 ' MR. CUNNINGHAM: That’s fine.’ All%
12 | of them. Go ahead. Just start. ' k pi
13 THE WITNESS: Who is gﬁing to be

14 | asking the gquestions?

15 , MR. JAFFE: I'm,going to be asking
16 | the questipns. |

17 | |  MICHAEL L. CIOFFI

.18 of lawful age, witness herein, beiné first duly

19  sworn as hereinaftéf certified was examined and

20 | deposed as follows:

21 SEP' CROSS-EXAMINATION

22 .BY MR. JAFFE:

23 ’ Q. Now,'at this point would you please
24 state your name for the record? |

25 A. Michael Cioffi.

SPANGLER REPORTING SERVICES
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Q. And could you give us your-bresent
position-and employer, please? 

A. Vice-President and Assistant Géneral
Couﬁsel,'American Premier Underwriters.

Q. | Is'Amefican Premier Underwriters the
séme.cpmpany as Penn Central Corporafion.under 5
néw name?

A. We changed our name effective,

‘approximately, March of 1994.

Q. Is it identical to the named

defendant in the United States versus Penn Central?

A. I don’t know what you mean by
identical. The company is different, because we’ve
sold compan;es,_we've bought new companies. 'So I

‘don’t know what you mean by identical.

Shareholders are different.

Q. Is it the defendant in the case

S
United States versus Penn Central?

A.. Yes,
(Cigffi Exﬁibit No. 1 was marked for
ldeptification.) |

Q. All right. Let me hand you what'’s
been marked as Exhibit No. 1 for this deposition.

Ask you to réView that document, if you would. And

just tell me if you are appearing todéy in response

SPANGLER REPORTING SERVICES
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to that Notice of Deposition?
“"A.7 " Yes,

(Cioffi Exhibit No. 2 was marked for

identificationl)

Q. Now let me show you what’s béen
marked as Exhibit No..2 and ask you to review
that. | |

A. Okay. I'’ve reviewed-it.

Q. Thank you. And as I understand it

 from statements that were made by counsel before I
began questioning, you are being produced today i@

response to parégraphs 1 and 19 in that Depositio@

7

Notice?
A. That’s correct. Althéugh I think as

I mentioned to you on the record, I will be happy

'in an effort to expedite this case and this

deposition, answer any questions you have on the
other matters as well.
Q. Well, before we get to those, let me

just.see if I can learn a little bit more about

yoUﬁﬂ7Can'you tell me what your, briefly, your

employment history is?

A. Well, I graduated from law school in

1979, began working as an Assistant Attorney

general for the State of Ohio, was an Assistant AG

SPANGLER REPORTING SERVICES
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for approximately two years. I then joined the law
firm of Frost & Jacobs, worked as an associate,
became a partner. And then in 1988 I jqined the
Penn Central Corporation.

Q. What was your first position with
Penn Central Corporation? |

A. Assistant General Counsel.

Q. .Did you have particular duties as
assistant general counsel, afeas of --

A, My areas of responsibility were

primarily litigation matters.

Q. General litigation?
A, Correct. All litigation against thé
company.
Q. How long did you hold that position%

A. Approximately two years -- a year,

year and a half, something like that.

Q. And that position was terminated by
advancement?
v A. Yeah. I was promoted to a position

we éall Staff Vice-President.

'Q.” And what are the responsibilities of
Staff ViceLPresident? |

A. The duties remained primarily the

same with perhaps some additional business related

SPANGLER REPORTING SERVICES
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responsibilities.
“Q.~  'And how long did you hold that

position?

A. About‘a year, year and a half again.

Q. And you were then promoted again?

A, That'’s corréct.

Q. To what poéition?

A. Vice-President and Assistant General
Counsel.

Q. And that’s your present position?

A. That’s correct.

Q. And what are the'responéibilif?es oé

that position?

A. My primary responsibilities are,
again, all litigation matters against the
corporatidn,'environmental matters, and again-some
business responsibilities related to the operations
of some of our subsidiaries.

Q. Do you have any, either educational
bacEground or job related background in the |
scfgﬁcé, cﬁemistry, organic chemistry?

A. I certéinly took those courses in
high school and undergraduate school. I’'ve

attended various seminars since really joining the

Penn Central Corporation related to the science and

SPANGLER REPORTING SERVICES
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particularly the environmental science.

“Q.” " Perhaps, I’ll just ask the question

this way: Do you have any‘background other than
legal background that would qualify you for -- as

environmental counsel or in criminal matters?

A. I think I stated my background.

Q. So you haven’t -- All right. Turning
to what’é been marked as Exhibit No. 2, could you
describe for me please thé preparation that you’ve
taken in review of documents or interviews of

people which you’ve taken in preparation for this%

‘deposition?

A. I'’ve read the document. I’ve
discussed it, obviously, with counsel. I’ve been
briefed by counsel .as to.what the discoverylin this
case has revealed, vis-a-vis these matters. I’ve
examined our'files'here in Cincinnati concerning
this case. I’ve discussed the subsﬁahce of these
matters with my pafalegal who is generally
resgonsible for gathering this information for me.
I’ngalso inquired_és to the_existénce of documents
that mighf provide some light on these matters
which are really stored in Philadelphia at a
wafehouse~there.

Q. Could yoﬁ describe for me the files,

SPANGLER REPORTING SERVICES
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the contents of the files in Philadelphia.that.
you’ve reviewed?

A. The contents would primarily be
documents generated in the course of this
litigation. So you.wbuld see, typically,
deposition transcripts, documents which have ‘been
pfoduced by one party, including us, discovery
notices, pleadiﬁgs and other papers filed with the
court, correspondence, of course, from Mr.
cunningham as outside counsel, but documents of
those nature.

Q. . Are there any_substantivé documents
other than those that have been produced in

discovery by one party or another?

A. I'm not sure what you mean by
substantive documents. I think I described to
my -- to the best of my knowledge what’s in those
files.

Q. Would the answer to my_question be
no? .

B A. Repeat thé question, would you

pléase?

(The record was read back by the court reporter.)
A, Again, not knowing what you mean by

substantive documents, I think the answer to your

SPANGLER REPORTING SERVICES
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question is no.

Q. Thank you. Regarding the discussions
that you’ve had with your paralegal, havé they been
primarily regarding those documénts which are in
the Cincinnati files?

A. No, not primarily. They have been
about the matters raised in the exhibit you’vé.
marked as 2. 'They have involved all aspects of fhé
case.

Q. - What knowledge does_youf baralegal
have or what inveStigétions has your paralegal |
conducted -- . | . R

| ‘A.. I don’t know what knowledge'she has.

It would be impossible for me to know. Generally

her duties are not unlike paralegals as I

‘understand them around the country: ‘She’s

instructed by me from time to time to investigate.

matters to make: factual inquiries, ﬁo gather
documents. Genefally speaking she doesn’t draw
copgﬂusions from those documents. She'provides the
inf&fﬁaﬁiqn'to me aﬂd then I araw whatever |
cdndlusions I think are appropriafg.

Q. All right. Now, relating to your

'inquiry into the existence of documents stored in

Philadelphia.

SPANGLER REPORTING SERVICES
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A. Yes.

Q. = Are those documents primarily rhose
that are referred to in the responses.to
interrogatories end document requests, or'are there
other documents which you’ve reviewed in
preparation for this deposition?

“A. I believe they have been referred to

in documents, in response to document requests

served by the government in this case. I also
believe they have been referred to in
correspondence between-you and our.outside,counse;
in this case.

Q. eAre'there other.documents thet are
not referred to in those?

A. Not to my knowledge.
(Cioffi Exhibit No. 3 was marked for
identification.)

Q. Let me give you what has been marked-

as Exhibit No. 3, please.

w A. Okay.
'?' Q. Ask,you to review that document.
A. I reviewed it. |
Q. Okay. By the way, before we turn to

that, could you give me your paralegal’s name,

‘please?

SPANGLER REPORTING SERVICES
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A. Laurie Lackner, L A C K N E R. First
name was-Laurie.

Q. This is the response to Plaintiff .
United States first set of intérrogatories and
request for production of documents and things sent
to Penn Céntral correspondence; 1is that correct?

A, | I see that, yes.

Q. Could you turn to the second to the

last page, please, and at the bottom there’s a

~signature with your name beneath it.

A. That'’s correct.

Q. is that your signature?

A. That'’s correct.

Q. And is the substance of_this

verification true?

A. Yes, it 1is.
'Q. Thank you.

A. I notice there is one error, it has
there as my title Staff Vice?President, that’s an
érror. That was a previous title. By that time I
was Vice4President, I believe.

Q. Okay. What'part did you take in
respondinq to these.discovery requests?

A. Well, when the requests were served,

I was provided a copy. I believe you served our

SPANGLER REPORTING SERVICES
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counsel. I don’t recall them arriving directly
from you-to me. It indicates Mr. Cunningham sent
them to me. I discussed them again with my

parélegal. I discussed them vis-a-vis documents we

may have in our possession and control. I

discussed them with Mr. Cunningham. We discussed
wherevdocuments might be in response to those
interrogatories. We discussed whether or not there
were individuals employed;by the corporationvthat

have any firsthand'knowledge about those

documents.

And then I directed Mr. Cunninghaﬁ.%
and his firm to begin exploring those areas and to
provide me with a draft answer. I reviewed a draft

answer, answers I made, more ingquiries with my

paralegal and Mr. Cunningham.. I verified whether
or not there was -- there were documents in
existehce. The draft may have undergone a third

draft. I'm not;sufe. But that would be pretty
standsfd proéedﬁre.l |

i | You Have to understand; Mr. Jaffe, we
havé, inbluding aSbsstos cases and hearing loss
cases, in which souﬁsel for Conraii-is familiar

with I’m sure, probably 15,000;1aw$gits. So it’s a

vefy set procedure for corresponding to these,

SPANGLER REPORTING SERVICES
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which I’ve just outlined to you.

Q.7 " Did anyone else assist you in
preparation for this deposition other than the
paralegal and the attorneys at Frost & Jacobs?

A. Not difectly. I’m sure there were,
people were spoken to and inquiries made. But it
would be Mr. Cunningham, his firm, and my
paralegal, primarily.

Q. What other people did you determine
had the firsthand knowledge that you were
describing, if any?

A. I determined that really no one had -

firsthand knowledge to answer these inquiries that -

you were making. And the reason for that is, and I
think it’s important for you to understand; is the
history of 'this corporation. And if you would
like, I would explain that to you.

Q. Go ahead. |

A. The Penn Central Corporation, now

known as American Premier Underwriters, really has,

el

2 :

I E%?nkv‘a singularly unigue history in corporate
America. As you may know, the predecessor of Penn
Central Corporation, at least the immediate
predecessor was a company Xnown as the'Penn-Central

Transportation Company, often known as or called

e P =L b e e e

SPANGLER REPORTING SERVICES .
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PCTC.

-~ PCTC was alcompany formed in the late
1970’é.as a result of two very long operating
railréads in the eastern part of the United States
known;as the Pennsylvania Railroad and the New York
Central Railroad. Those two railroads merged
sOmefime in the late ’70s, forming PCTC.

In late 1970 this combined entity,
this‘new entity known as PCTC was losing about a

million dollars a day. It filed at the time the

largest bankruptcy petition in the United States

i

history> and that bankruptcy proceeded in front ofi
Judge Fullum in the Eastern District of |
Penqsylvania from 1970 until approximately October
24th, 1978, which is the date of the consummation
order.

Something very unique happened during
the pendency of thét bénkruptcy. In the early
’70s, the trustees in bankruptcy, who were
opegaﬁing the. company at the time, went to Judge
Fuiiﬁm%and'asked.for leave to liquidate the
railrééds, because they were.continuing_to.lose a
million dollars a day, creditors weren’t being

paid, and there was great concern that this

operation just could not continue and could not be
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reorganized to become a profitable entity.

~ - When word of that got out, it created
Qreat éoncerh in CQngress, and there was fear that
liquidation of these eastern railroads.woﬁld really
wreck the economy of at least tﬁe eastérn part of
the United Stafes. Because Kkeep inlmind, thesé
were not only freight railroads, but.élso éommuter
railroads.

Congreés then decided to appropriate
the rail asseté to, in effect, take over this
company-by use of its imminent domain'power. IAnd'
to'my knowledge, I'm not sure that this has eVer.”

been done before in the history of corporate

America, but in any case, congress passed something

called the Regional Rail Reorganization Act, by
which it took possession of the railroad.

This occurred, the conveyance of the

rail as essentially this railroad business happened

on April 1st, 1976. When that happened, this
rai%pbad pusiness,lthe cars, the employees, the
recgrds, all of iﬁ by law was transferred to
Conrail aﬁd AmTrack: the two quasi government
corporations creatéd to receive these assets and to
operate ﬁhe railroad.

So from that point forward, the
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company involved in your litigation today, the Penn
Central Corporation, was no longer involved in the
rail busineés, no longer had employees involved in
the operation of the rail business, no longer.had
records concerning the operation of the rail

business. Those were physically conveyed, taken by

Conrail, and they began operating the railroad.

That’s why we_sit here today, almost
26 years from that point, almost 20 years after the
Penn Central Corporation no longer operated a |
railroad, with no employees who have firsthand
knowledge about the operation.bf the Elkhart Yard.
It is a unique situation really inicorporate
America. Since fhe consummation in 1978, this
company has also gone thrgugh numerous changes, and
virtually_there is no member in thé, certainly in
the senior management, but even the mid-management
of this company that was even arpuhd in the lgté
’70s and early ’80s.

'And just to finish the story out, in
the;early ’70s and late ‘70s I should say, and
early ’80s, there was a management team in place
that was interested in buying, forlexample, oil'and
gés companies. Those were bought, they were sold

off, more manufacturing companies were bought and
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soid off. And the middle part to the latter part
of the l980é;'telécommunication companies weré
bought.and sold.
\ | And now today as we sit Here, all of
our income -- virtually.all of our income is
derived frqm iﬁsurance companiés.' So this company
has had an interesﬁing evolution ngn after the'
bankruptéy; And our hame was changed in Mgrch of
1994 to reflect the fact that wé are now virtually
all insurance businéss. | |
I tell you that history because I
think it helps you to understand whf there'é not'é
person I can go'tb in this corporation with |
firsthand knowledge.' All of those.people'went to
work for.Conrail'in April of 1976.
Q. Are there any persons you talked to
with some knowiedge other than firsthand knowledge?
A. . With respect to Elkhart, I assumé?
Q. With.respect-to thé answers to
intgrrogatories. |
-%ﬁ: " A. | Again, ﬁhe people I spoke to wefé my

paralegal,'Mr. Cunningham, and the only people I

.have some secondhand knbwledge,about are pebple_who

have been deposed or interviewed in the course of

this litigation. But this is not unlike some
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others that we’re involved in, we have to go out
and find—people Qho are elther associated with
Conraill or retired, et cetera, who.might have some
knowledge.

But there is virtually no
institutional knowledge for the reasons I juSt
articulated.

Q. Did you do that sort of investigation.
in response to the interrogatories?

A. I think Mr. Cunningham has done some
of that fact investigation in this case, yes.

Q. Did you talk to Mr. Stockhoff, did he
assist in any Qay in response to these ‘
interrogatories and document request?.

A. He may have been interviewed, but my
understanding is he had virrually nothing_to
contribgte.

Q. As I understand it, although witﬁ
respect to that story that you were telling us
about the evolution of the company, although it did
tur; over all or virtually all of the documents
relating fo the rail business to Conrail, it has
repossessed some of thoée'doéuments;'is that

correct?

A. Well, yes. What happened is Conrail
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was in a document retention program in which a lot
of theseﬁoldér railréad records, and I think as
counsei has explained to you, some of these date
back really tb the Civil War era, Conrail wanted to
destroy those, and we made the decision to take
possession of them, kind of, in effect, take them
back from Conrail.

I believe those have been categorized
for you in a letter from counsel, I think dated
late May of 1994; and théy are certainly available
to you pursuant to Civil Rule 34 to inspect if you:
would like.

| Q. Were any of'those documents reviewea
in preparation for your responses to these?

A. Not directly. I.do have a couple of
people employed who are going through some
microfilm and microfiche of materials, not just for
this éase, but generally for other pieces of
litigation as well. And it’s been very fruitless

in terms of finding anything that’s at all relevant

.to thiis case or the other cases.

ar

There are, just so you know,
something like 15 tractor/trailer loads of
documents full of pallets. I think there’s

something like 40 pallets in each tractor/trailer
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"which have on them éomething like 20 boxes. And if

yoﬁ do the math, there’s something like 13,000
boxes. It takes a long time to review those kinds
of documents.

As I said, we’ve hired people to
begin looking at them. I don’t know how much
longer I'm going to continue to employ them,
because it appears to be absdlutély fruitless. And
I711 just have to make that decision iﬁ.the future.

Q. Are~they'going through specific

documents or just starting at one end and going

through to the other? T
A. Some effort has been to direct them
to documents that we -- we think are responsive to

discovery in this case or others, but, agaiﬁ, it’s
very difficult. These are documents that have been
sitting around for 20 years. Some of them Qere
miséategorized by the sold railroad, some of them
have been miscategorized by Confail, It’s a very
tedious, long, and so faf Qery fruitless search.

I might also add, somewhat expensive,

becauée'YOu havé to pay people to go through these.

Q. Are there some particular categories?
A. The categories I think have been

outlined for you in the letter I was referencing in
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some detail. And as I sit hefe today} I don’t know
exactlylwhich-categories'they have looked at,:and I
haven’t had a report from them in a while.

Q. As I understand it from the -- the
only documents I understand it that are referred
to,_thes of documents, categories of documents
that are referred to in the responses are accounts
payable records and waybills recordé?

A, As I understand the array of
documents of these ;3,000 boxes that came back from

Conrail, my understanding is those would probably

be the two categories that would be most likely to

reveal something that would have the name Elkhart
on it. The rest of the documents, we have employee
records, general corporate recbrds, claim records
from the bahkruptcy. _None'of those broad
cafegories wduld wé expect to even mention the name
Elkhart on themn.

Q. Why, for example, would employee
records not mentionﬁthe name Elkhart on them;;
wougah't thé employée‘records give some indication
of where ﬁhe émployeés were employed, what |
railroad?

A. You’re looking at a railroad system

or systems that operated primérily east of the
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Allegheny, and I think at the time of the
bankruptcy there were about 75,000 employees,
something between 75,000 and 100,000 employees.  Of
those I would say iess than one percent --.
one-tenth of one peréent ever had any association
with thé Elkhart Yard. It was a small opératién,
to my knowledge.: )

So it would not make sense to me fb
look through the records of 100;000_peop1e when .the
possibility of someone who workéd at Elkhart is so
low. Even if they have no idea iﬁ they’re there. :

Q. But.the'records would indicate on
them where people had worked or it’s likely that
they might? |
‘:A; I can’t tell you thatlthat's true.

I’ve never seen them. So I don’t know what kind of

records are there.

Q. Okay.

A. .Agéin--—

Q.:. Let me --

A. We’re speculating about things I’ve
never Seen, you‘ve ﬁever seen. I.invite you to

those records, and pursuant to Civil Rule 34, I
think they’ve been made available to you. If they

haven’t, I’m making'them available to you pursuant
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to Rule 34.

T We've categorized them for you as
we’re obligated to do under the rules, and really
the next step is yours.

Q. Alllright.. Where did you categorize
these, are you refefring to that letter?

A. There’s a letter, I think, from Mr.
Kaiser of Frost & Jacobs to you.

Q. - I just want to make sure I understand
what you were referring‘to.

A. Okay.

Q. All right. Why don’t we mové to some
of the specific responses.

A. Sure.

Q. on page number 3, please. Let me ask
you to just re?iew'——

A. Which document are you directing my
attention to?

Q. I’'m sorry. I’m difecting your
attgntion'to_Exhibit No. 3. Let me ask you to turn
youf attention to response number 1 on page 3 of
the response. |

A. | Yes, go.ahead.

Q. In the response, the first sehtence

of the response refers to documents which are
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provided by Conrail, and I’m hoping you can, with a
bit mbre-particularity, tell me what documents
you’re referring to there.

A. Well, I think the answer references a

document, I direct your attention to that.

Q. The interrogatory request, the
cifcumstances 6f your acquisition and other
operations and so forth, and.as I read thaf
document, it describes Conrail’s acquisition of
that pfopérty.

A. Well, I direct Qour éttenﬁion to the

;

second paragraph .of the responses:Which talks about

G

producing relevant deed schedules, valuation maps,

et cetera. I don’t know thé stapus of the

day-~to-day discovery in this case, but if those’
documents haven’t been provided to you, I’m sure
they’re being copied.

The valuation maps, in case you'don't
know what they aré; they’ll show the line énd.they
generally have on them a schedule which provides
the;dhtes_and the manner by which the railroad
acquired its ihtefest} whether it Qés a fee
ownership or an easement in the line or thé yard in
questibﬁ. So when'you get fhose.maps -- I cannot

sit here today and recite for'youlthe deeds and
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when and where ownership came from, but they are

reflected oh the valuation maps.
Does he have them in his possession
or not?
MR. CUNNINGHAM: I think he does.
THE WITNESS: It’s all on there. If

you don’t see them on there, we can help you with

‘that.

Q. I am unaware of the valuation maps
that you are describing.

A, Conrail also has a set of those as
well.

Q. To-my'knowledge, we have received an
abundant number of documents. |

A. .It would be a map, just so you know
what you’re looking for, it has a railfoad_line on
it or a yard, it will have the dimensioné, ﬁile
posts, and it will look 1like a map of a railroad
line. And then on the -- and these are rather
large abcuments sometimes.

B On there there will be a schedule
which has dates on which various segments of the
line -- thése things aren’t acquired at one time.
Railroads are‘put together.piece by piéce, which

has from whom the deed was acguired, when it was
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acquired, and then kind of the nature of the
title. T

That’s the best information we have
on:pﬁtting this othef record_tog;ther. Keep in
mind, ﬁhe rights of the railroad go back to 1849,.
and given what happened in the ’70s, whicﬁ I
explained to you, there’s no central document we
can go té and say, okay, here’é exactly the
anership._ But tﬁe'best source are these valuation
maps. |

MR. CUNNINGHAM: Let me suggest
this: If after reyiéwing your repository of
records you don'’t find it, write me or call me and
we’ll provide it fo you.

MR. JAFFE: I can tell you right
now,; I have received no valuation maps from Penn
Central. It’s bossible we have received from
Conrail.

THE WITNESS: Why don’t yoﬁ look
through the'd0cuments? If you don’t have then,

" ’
we’il provide thenm. But that’s where that
information is contained.

Q. One thing we'do not have, and perhéps
you could tell me if such documents exist) is

information on the merger from New York Central
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and, I guess it was Pennsylvania Railroad, to form

{

Penn Central, which to me seems to be responsive,

at least a little bit, to this question; in the

sense that the company, I mean, attorneys for Penn

_Centfal have argued in certain cases that New York

Central and Penn Central are two separate entities

and it was an asset transfer.

A. . I'm notlaware.of those arguments.
any case there are merger documenté,:certainly.
And they have been produced, I know, to the
government in opher litigation. 'But we’re
certainly happy.to produce them again. I don’t
think iﬁ's responsive“to number 1. You’re
certainly welcome to it. |

Q. well,'I would apﬁreciate such.
documents to the extent that you have them.

Let’s turn to gquestion number --

In

iﬁterrogatory number 2, please{ Let me ask you to

review that as well.

i A. Okay. . I’ve reviewed it.

3
!

Q. . All right. There are only a couple

of previous owners, there are really only two
previous owners which are identified in the

response here.

Is that because there were only two
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previous owners, or are there more previous owners
that are not identified here?

A. I'm not aware of any previous owners

at this point in time, other than what’s mentioned.

Q. - What éteps were taken to determine
when, who the preyious owners were?

A. Again, looking back through whatever
records we have in terms of the chain of ownership,
the valuation maps, documents that might appear in
the real éstate file that might contain, for
éXamplé a lease of a piece of property in the ‘30s

or ’40s, documents like that.

Q. What do you know about_the operations

of the Headlight?

MR. CUNNINGHAM: Lét me, before we
get into that, and I’1ll only say this once if we
can have an undérsténding on this. As you Kknow
we'’ve objected to a number of the interrogatories,
and we do not want to waive those objections. But
we do want to ailow the witness to answer today,
andgf”don’t waht_to interrupt the record each tiﬁé
with an objection._

S§ if it/s agreeable with you, Peter,
we would at the oﬁtset have a standing objeétion

wherever the written responses show an objection to

e i . s
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a preservation of that objection without a
recitation today of that same objection. Is that
all right?

MR. JAFFE: Understood.

MR. CUNNINGHAM: Okay.” That will
save us fime and we will allow the witness to
answer those questions.

BY MR. JAFFE:

| A. If T recall your question, it Qas
about my knowledge concerning the Headlight; this
newslefter, I have really no knowledge. I don’t 3
know when it was produced, how many volumes or - x
copies there are, and I’ve never read one.

Q.. Okay. When it says a new produced
for company employees, would that be company
employees, émployees of the New York Central or
Penn Central Railrdad?

A. I wbuld.assume so, bgt-it's a guess
assumption. I don’t know who it was circulated to,
to be honest with you.

R T

¥ Q. What -- Where did you get this

information that there was such a thing as the

Headlight?

A .I'm sure it’s some secondhand source

such as an employee who told us that there were
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thése newsletters. I'm not aware .of us héving any
of these-in"our possession. If we do, we'li_
certainly produce them to you. But it’s ---I’m
sure it’s some ‘second or thirdhand recitation of
its existence.

We tried to be as cqmpléte as we can
in these answers, and we’ve provided you
information and facts which you have té understand,
as I’ve said in the verification, is based on
information prOvidéd fo us from a variety of
sources. Most of it is gross hearsay, some of it_
not terribly reliable, but I think in the spifit o}
discovery and trying to give you everything we
have, we’ve done that.

Q. Okay. I‘m just trying to understand
the time frame in which the Headlight was produced
so that I know whether it was something produced
prior to New York Central’s ownership.

A. It would have been produced prior to
1976, and I would say -- |

éﬂ | Q. But during New York Central and Penn
Central -- |

| A. I would assume so. I think thaf's a
reasonable assumption.

Q. All right. Have you reviewed any of
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these documents 1in Philadelphia or any other piaée
to determine whether you had copies of the
Headlight?

A, Well, based on tﬁe documents we had
prior to thesé 13,000 boxes that I referred to, I
would feel comfortable iﬁ saying we didn’t have it
in any of those documents. Whether they’re in
these 13,000 boxeé, I don’t know. We certainly
haven’t discovered it yet.

Q. Okay. 'Actually.I mis-spoke earlier;
I guess there’s only one previous owner,'Flexivanh
that you’ve identified here.

Do you have any more knowledge about

Flexivan’s operation?

A. I don’t, other thah'what's in there;

And again, I would venture to say that that'’s

'second or thirdhand hearsay.

Q. Do you know or remember where that
information came from, that Flexivan opérated a --

A. I caﬁ't say specifically where it
cam; from, only generally that it’s some sort'of
secondhand information. And as part of our
continuing fact investigation, it might be . a value
to us to try to pin that down, which I think we‘re

trying to do. To date we don’t know anYmore than
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what’s there.

Q.7 " Is this information that was
provided, at least intermediarily by your
paraleéai? |

A. I can’t -- I don’t think so. I think
that might be part of Mr. Cunningham’s fact
investigation. | |

MR. CUNNINGHAM: In the interest of

" time, there is a railroad museum, I believe, in

Elkhart and elsewhere; a lot of these things are

public information that are available to everyone.:

Q. Have you reviewed the contents of the

. : {
rallroad museum?

A. Not directly, no, I haven'’t.
Q. Has the company reviewed them?
AL ‘Not to my knowledge, excépt as part

of our fact investigation in this case and pefhaps
other cases. |

Q. And is that part of the information
th&gﬁé been turned over in response fo these
interrogaéories, the document requést? \
'A.  To the extent we have reviewed those

documents- and to the extent it’s produced

information responsive, it’s included 'in here,
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yeah.

| Q.7 Okay. Turnihg_to the paragraph 4
within that response. 1Is it true that-you have né
evidence of any releases §r disposal of any types
of hazardous substancéé? |

A, .That’s thé extent of my knowledge.

Again, the fact investigation is ongoing in this
case. . I know there have been allegations made in
the government lawsuit concerning a spill at.the
site, et cetera; my understanding of the.facf

investigation is that it’s failed to verify the

-fact that there was-'a spill.

‘And 1 believe we’ve discovered
evidence that at least.suggests the spill never
happened, certainly not the way it’s.alleged in thel
government complaint. ~And although it’s impqssible_
to prove a negative, I suppose, all the evidence I
have or has been made available to me is that this

alleged spill didn’t happen.

- Q. What evidence is that?

5 : _ . ‘

- A Interviews of employees who were at
the site. 'Primarily there’s no documentary

evidence, as I understand it, either in the
possession of the government or Conrail or in our

possession which suggests that there was a spill
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and a cleanup, .and appropriate responses from local
authoritiesiliké fire, police, et cetéra. So it’s
that kind of evidence.

Q. What steps did you take.to determine
whether any evidence existed? _It sounds like you
did a document review particular to that queétion.

A, Well, I looked specifically at the
documents you’ve produced, that is_ﬁhe government
and Conrail, to see if there’s any_documentary
evidence of what you alleged, and I found none.

Mr. Cunningham and hié firm has conducted some fact
investigation,_informal fact investigation, i
interviews of people who.might have been connectéd
to the yard or Qorked there, et éetéré. That
informal fact ihvestiqation has revealed no
evidence of this alleged.spill. Thét's what I’m
referring to. | |

Q. When you say that there’s no
docuﬁentary evidence,.you’re referring to documehts
progided by.the United Stafes and/qr Conrail and
notiﬁbithose documents that are in the warehouse --

'A. . To the extent that we have been abie
to look at documents in-pur possession, I_explained'

to you how we are going through documents in our

‘possession, they have revealed --
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Q. I realize we’re in a hurry to'get
through this. -

A. I'm answering your questién as fully
as possible. I would appreciate it if we don’t
repeat éuestions.

Q. I know you’re an attorney; for the
purposes of the court reporter, I would appreciate
it if you would let me finish my guestions before
you answer. I know she has trouble when two people
are speaking at once.

A. Go ahead.

Q.  Thank you. All right.

MR. CUNNINGHAM: Are you having any
difficulty? |
(Off the record.)
BY MR.lJAFFE:

Q. Conrail has produced a vast afray of,
among other types of documents, unusual occurrence
reports, which indicate releases of hazardous
subgtanceé have occurred sevéral times a year, not
necz;sarily carbon tetrachloride or TCE, but 6f |
different types of hazardous substances.

Have you reviewed the documents in

Philadelphia or elsewhere to determine whether Penn

Central has similar records?
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A. Is there a time frame here of the
question?
Q. Well, during Penn Cenfral's

ownership, obviously.

MR. CUNNINGHAM: Well, that helps

_the witness, because that was rather broad.

A.. First of all, all the documents of
that operational nature were conveyed to Conrail in
1976. I referenced these 13,600 boxes that kind of
came back to us in Conrail’s.document retention
program. Theré are people looking at them as we
speak. No documents similar to those you’ve just:
described have been discovered. |

Q. Are they part of thé assignment éf
the people who are looking ét the documents --

A. Their assignment is pretty simple.

As they go thrdugh and if there’s anything that
mentions Elkhart or some other site that is of
ongoing litiqation concern, they should pull it’
out.

f%_ Q; So they’re puliing all documents that
say Elkhart on them?

A. If there are any, and I can’t tell

you that there are. I’m not aware of any.
Q. I’'m sorry. Is it their assignment to
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pull ail documents that say Elkhart on them, no
matter what "they say?

A, If they have any reference to the
Elkhart Yard, vyes.

Q. In your response to interrogatory.

number 5, you refer to a spill of fuel oil.

A. Uh-huh.
Q. Which you do not refer to in your
response to interrogatory number 2. Assuming that

that is an omission, I’m curious to know if there

are any other omissions that you may have -- =

A. I'm not aware of any. :

Q. Am I correct in assuming that that’s
an omission?
A. I wouldn’t agree with you. I

understand your guestion, and the answer is no.

Q. Is fuel 01l not a hazardous
substance?
A. I think it depends, I think, on the

t

type, how much was released, et cetera. And
without knowing the specifics, I can’t answer your
question anymore fully.

-Q; _ What specifics would you need to

know?

A. The type of fuel o0il involved, the
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chemical makeup of the fuel o0il, how much was

'spilled, "if it was contained.

Q.- 1Is the amount relevant to whether
it’s a hazardous substance?

A. ~Well, again, more the amounts in
relatioﬁship to its chemical compound and what it
might have been combined wi;h'at the time.

| Q. Are there types of fuel oils that are
not hazardous substances?

MR. CUNNINGHAM: Well, I‘m going to_
obﬁect to that, Peter, becausé clearly this witness
is not ah'expert.in that area. .

MR..JAFFE; I’'m only asking for a
clarification of his answer.

A, We're éetting off on a tangent. If
you waﬁt to charaéterize it aé an omission, I don’t
agree_wiﬁh it, but the answer to your question.is,
no, there are no other omi;sions, ta my knowledge.

Q. Your response brings ﬁp to he, at
least, that YOu are_characterizing hazardous
subgtances in some narrow manner that may.allow you
to not identify spills or releases of hazardous
substances.

MR. CUNNINGHAM: That’s an editorial

characterization.
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A. I don’t know the definition of
hazardous- substance in your interrogatories.
Q. - It’s a guestion. These are your

responses, the instructions are not reproduced

here.
A. Can you define hazardous substance?
Q.  They are defined as they are defined
in --
-A.' We will review it again, and if we

haven’t included anything that fits that
definition, we will. To my knowledge, the anSwerg
to interrogatories are completé and they don’t
contain any other omissions. |

Q. Let me direct your attention to
interrogatory number 3, please, I’lllask you ta
review that.

A. Allifight. I reviewed it.

Q. Okay. Your response here refers to a

materials and supply inventory?

o A. Yes.
pt Q. And where is that document located?
A.- Well, to the extent it exists, it

would be included in our-records in Philadelphia.
MR. JAFFE: To my knowledge, that

document has not been produced and I would fequest
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that document be produced, please.

MR. CUNNINGHAM: I think I’ve made

‘that rather clear, that you are welcome to the

warehouse, and we are not going to search every
document in.that warehouse to try and come up with
something like this. |

Q. So this -- I’m sorry, maybe I
misunderstand the response here. &ou've identified
a document, but you do not have it, éort of in
hand, it’s somewhere buried?

A. No. VYou’re misreading the response.,

The response 1is that part of the conveyance, as I.:

told you, in 1976, one of the things the railrocad

had to do was create these inventories. So

generally speaking these inventories were created
and they were given to Conrail as part of the
conveyance.

| - Like a transaction, you sell a
business, you gét inventory of assets; well,
Conrail was given inventories of what existed
thrqgéhout the railroad system, including this
yardjlbecause it was specifically cénveYéd to
Conrail. |

So the answer tells you that. I do

not know if the actual inventory to Elkhart exists
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in our possession or if it is just in Conrail’s
possession. . I don’t know if Conrail has it, if
they produced it.‘ But as Mr. Cunninghamn said,
under Civil Rule 34, you’re weicome to have access
to these documents to try and find it.
I have.not seen it. I don’t know, as
I said, if it exists specifically with respect.to
this site.
MR. CUNNINGHAM: Another way, maybe
a little shorter way for you, because I would 1like
té save you time and be as cooperative as possible;
Conrail probably hés those documents and youlcould
get - them from Ms. Landever, perhaps.
MS. LANDEVER: How thoughtful.
MR..CUNNINGHAM: Wé would like to be
as helpful as we can. |
BY MR. JAFFE:
Q. 'So you'have taken no other'steps-to
locate this particular document than the general

document review that you described earlier?
o

‘%' A. I think.that’s accuraté, yes.
~ Q. Okay. The last sentence of that
response states: "Penn Central’s beliefs do reflect
no" --
A. Would you please mind directing me to
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a page, please?

Q.7 I’m sorfy. I'm on page 4 the last
sentence of the response to interrogatory number
3. o |

MR.'CUNNINGHAM: You're'referring
to, "Penn Central believes that this document
reflects no hazardous sﬁbstances were at the
Elkhart Yard or remaining at the Elkhart Yard'at
that timef" thét’s the question?

MR.“JAFFE} That's-tbe statement

that I’m referring to.

'BY MR. JAFFE: , o ' | :

Q. If you do not have the document or
have not seen the document at hand, what is the -
basis that "we believe" --

A. My assumption is it would be some

.sort of secondhand information.

Q. Do you know what the basis of that
belief ié, or you’fe just assﬁming?
§7 A. I'm assﬁming it’s_Secondhénd
infgrmatioﬁ that somebody has told us. That's my
beét recollection. o
'_Q. At the time that you signed this

verification, did you know what the basis of that

belief was?
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A. I don’t know the anéwer to that
question:: At the time I signed the verification,
as I state in it, the information was supplied from
a variety of sources and we were making an effort
to give you everything we knew;'wﬁether reliable,
hearsay, thirdhand, et ceteré, which is our
understanding of the spirit of discovéry. and it’s
what we try to do in responding to the
interrogatories.
| Q. Let me just'éee if I understand what
the verification was, because I'm not familiar with
the term verification.

Is that the signing by a fact
witness?

MR. CUNNINGHAM: Let me refer you to
this little book here called the Federal Rules of .
Civil Procedure. And this witness is not here to,
although he is.a'profeésor at the University of
Cincinnati Law Schodl, here to lecture you or tell
you. what that rule is. You should know what that
rulé‘says.
| MR. qAFFE: The ruie'says --

MR. CUNNINGHAM: Why are you asking
a guestion that.you know the answer to? |

MR. JAFFE: I don’t ask gquestions
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that I know the answer to. I am gsking -- what I
stated was,-I am unfamiliar with the term
verification, that the federal Rules require that
the :esﬁonses to interrogatorieé and décument

requests be signed by a fact witness as to their

.accuracy.

BY MR. JAFFE:
Q. And I’m asking, that is in fact my
question, as to whether this verification is in

: , \
compliance with that requirement?

AL We believe it 1is. g
Q. Thank you. I just wanted to_confiré
that. Let me turn your attention to interrogatory
number 4, pleése, Ask you to review that.‘
A. I've reviewed 1it.
Q.‘ All righf. Among qther things, this 

interrogatory request asks for identification of
the cleaners, and as I understand it, as it’s been
described fo me in the past[ your review of

documents in. Philadelphia is based on key words,

i; rinq it to someone doing a Lexis search?

A. That'’s correct. The analogy I
suppose is roughly accurate. | |
Q. Are you the person who is'primarily

guiding that research or directing that research --
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A, Well, the o©ld records --

Q.7 " -- of the documents?

Al ' As'they pertain to this lawsuit, yes. .
Q. Well, you déscribed befére that they

were, the-people.dOing it were requested to pull
any docuhents that had Elkhart on them; were they
given any --

A. The reference to Elkhart Yard, I
think. |

:Q. Were they given any more direction
than that? o

A. Thaﬁ is about as broad aé we could é
make it, I think;'the answer 1s, no. 1

Q. Were.ﬁhey asked to pull general
dbcuments that would réfer not-spécifically to the
Elkhart Yard, but specifically to use-df cleaners
in the system, in the Penn Central system?

A, I’'m not aware, outside of what’s been
disclosed to yoﬁ in this answer, that there were
documents‘iike that or categories or key words.
Butg§é I understaﬁd yoﬁr guestion, the documents
you’ré'referfing to I see as 5 subset; in other
words, there would be a general caption or

reference to Elkhart, and as a subset of those

documents there would be documents dealing with
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solvents and cleaners, et cetera.

~ I think we’ve answered specifically
the kinds of documents that were in existence ét
one time that would.be respénsive to you, and I’'m:
assuming we’ve produced what we have. Is that
accurate? |
MR. CUNNINGHAM: Correct.
Q. So in péragraph number i in your

response to this inferrogatory, when you identified

the material supplies handbopk, for example, that’s

similar to the identificatibn before of a document.
that you underStood or understand to have existed:
but don’t necessarily have at hand?

A, Correct. I don’t read the respénse
as saying that. I think we did produce whatever
version or copies of the material and supply'
handbook we had to yéﬁ. So everything that is in
our possessidn that we know of has been provided to
you.

o Let me explain a little bit further
in r;éponding to these interrogatories. Again,
theré is no current institutional khowledge forlthe
reasons I’'ve explained to you. We don’t haﬁe'on |

our staff the engineer or material handler who

worked at the_yard, et cetera, at this time frame.

e et
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We have to go back into our records,
most of whicdh were conveyed to Conrail.in 'r76
dealing with the operations, and try and find
information that’s responsive. To the extent we
find something, there’s a part of a doéument or
handbook, et cetefa, we give it to you. . That'’s
been my instruction to our employees and my
instruction to Mr; Cunningham.

| So everything,_to_the best of my
kﬁowledge, my instructions have been, everything

I’ve seen with respect to these answers to

~interrogatories has been provided to you. It

serves no purpose, I believe, in any 1litigation,
especially this kind of litigation to hide the
ball. If it exists, and it’s in a document, you
have it, period. |
Q. All right.
MR. CUNNINGHAM: Another thing I
might add without burdening the record, but we've

objected to all these interrogatories, again, and

At

we ﬁ&dﬂ't do it frivolously when we added after the

objection, "this interrogatory is overbroad,

burdensome and seeks information which is

impossible for Penn Central to provide," and we

really mean that.
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Because we haVen't been in bﬁsiness
for some 20 years, 1in the railroad business, so it
is particularly burdensome for us who have turned
over by law these records to a very well rﬁn
company, Conrail, who you could get this
information from very easily, and I’m sure they
probably have that. But I understand your need to
cerr all bases here.

MR? JAFFE: As you probably know,'
we’ve requested this information from Conrail. So
we’ve taken that step. However, now that you brihg
that up, let me just ask you for the record, what
exactly that means,_"impossible for Penn Central to

provide," you just mean that it is not

overburdensome or really overburdensome?

MR. CUNNINGHAM: I believe practical
to the point where a reasonable judge or the law

would not require a person to do something'when

that information.is available, and especially from

‘other sources; much cheaper to obtain and so on.

g THE WITNESS: Let me try and clarify

it a little bit further. To the extent these

documents existed at PCTC in April of 1976, by law

‘the Regional Rail Reorganization Act, they were

given to Conrail, period. So they’re impossible to
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produ¢e-from that perspective, that'they’re not in
our ppssession'and'haven't been since April 1,
1876.

Now, we have alreadj aiscussed the
fact that Conrail was going to destroy a wide
variety of records. I don’t know whether any of
these records which we’ve now reasserted possession
of because Conrail was going to desfroy them, any
of those records refefenced in this interrogatory
are included in those 13,000 boxéé."But-we have
stated that pu;suant to Rule 34, they-have beeﬁ .éé

categorized for you and we will make them availabge

to you when you want to look at thenm.

But, and I‘’1l also add that our

review of those documénts has not revealed any

" information responsive to interrogatory number 4.

Q. Okay. Let me just get a couple more
questions about this review. When did it begin?
A. I don’t know precisely, but my guess

is that sometime in the last eight to nine months.

Q. Approximately, how many boxes have
been reviewed?

A. I think I direct your attention to

paragraph 3 in our response, the number is, you

know, several thousand boxes.

ettt e m
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Q. so you;re referring down to paragraph
N _
3, about‘z,OOO'boxés have been reviewed?

A. That’s correct. I think at the time
that was probably accurate.

Q. Okay. That particular paragraph aiso
referred to only 2,800 boxes of accounts payable
records and at least to me suggests that those
2,000 boxes are solely accounts payvable records, is
that correct, that’s all of them that have been
reviewed?

A. I’'m sure that’s true.

Q. As they’re making their way, the oniy
things that have been reviewed are accounts payablé
records?

A. I think there maybe other things.
Whén you look ét the categories of documents, you
can draw your own conclusion. Oﬁr conclusién was
that it’s more than likely that, tﬁat relevant
Jinformation would be in those accouﬁts payable
records as éomparéd to employee records or claims

ES
R
o

from:

Foa

the banKruptcy, et cetera.

| | I want to also, we will not limit you
to a particular category; if you think there’s a
category.of records which will be more fruitful,

you’re welcome to look at them.
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Q. Eight to nine months ago predates our
discovery réquest; is that correct?

—-A. I think I told you early on in the
deposition £hat there are many lawsuits pending
against us, so a lot of them heve to do with old
railroad opefations. We’re reviewing those records
not just for purposes of this litigation, but ethef
litigations. | |

Q. Was this research altered in any way
after receiving our discove;y request;.or.in
response to'our'discovefy request?

A. Iﬁ response to.that people were told
to look for the Elkhart Yard. Now, we may heve
been doing that in anticipation of 1itigation; not
specifically your document request, but corporation
review their own records to find evidence helpful
to ﬁhem as well as to'respond to discovery. It may
have been going on well before your request. I
don‘t know.

Q. Okay. What I’m getting at is: You
mafhé-had this ongeing request because of various
litiéefions, you got our discOvery requests,'yoﬁ
saia,~oh, guys, they're asking for X and/or Y that
we haven’t been asking about, aﬁd therefore we're

going to alter the instruction to the people we
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have doing the material research?

"A. " No, no. You’ll recall the breadth of

my instructions, I instructed the personnel to pull

.every document that referred to the Elkhart Yard,

so anything you ask would be a subset of those

documents. Do you understand?
Q. I do understand your response.
A. If you have a follow-up question,

I'll be glad to answer that,.

Q. I don’t want td repeat my questions
per your regquest. |

A. I will entertain from you, did you
want me to ask them for a broader instruction for
review, I can’t think of.any.

Q. For examéle, did you ask-them, pull
all documents that say carbon tetraéhloride'on
them?

—

A. No. All documents that reference the

_Elkhart Yard.

Q. There may have been a document that

PR
fadde

said something with carbon tetrachloride that was
not pulled?

A. There may'have béen, but I would éay_
very, very.unlikely. |

Q. And that is based on what?
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A. Based on the kinds of information it
is my understanding that are contained in these
documenté.- And any documents that refefenced
carbon tetrachloride épecific to the Elkhart Yard
would have been pulléd.

Q. “Al1l riéht. But these documents were
primarily accounts payable records, éorrect?

A. That’s true.

Q. Okay. This is probably a

typographical error, I wanted to clarify: The last

four words of paragraph 3 simply Jjust say,
"reviewing purchase order information.” I want to:
make'suré that was just a typographical error.
Again,.yoﬁ’ll have to help. Still on response
number 4, the last four words of paragréph 3.

A. It appears to be a typo to me.

Q. I just wanted to make sure there
wasn’t some information that was missing. Let me

refer you to the next interrogatory response number

5 and ask yoh-to review that, please.
& '

E

‘A. I’ve reviewed it.

e

Q. - Before we turn to that, let me ask
you one hopefully final guestion about the material
review. You stated it had been some time since you

had received a feport from the document review. Do
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you know when that Qas?

AL I don’t know.

Q. Do yoﬁ know if it would be this
March, 1994 date or since then?. |

A. I’m sure my instructibns both to Mr.
Cunningham and my paralegal were to touch base |

obviousiy with the people during the review to'see

if there was anything that would be responsive to

this. But I don’t know the date of the last report

to me on what was happening. Usually the reports..
are uSuaily made when I look at the expenses'that;;

we’re incurring and call up and say, is this

bearing'any fruit, and try to do a cost benefit

analysis.

. Q. Is it possible, giving me an

‘approximate time; was it a month ago, six months

ago?
A. I really don’‘t remember. I can
assure you they were consulted in -the course of

Athb prepare the responses to. this discovery

'Q:i Okay. Is it possible fo# you to find
the answer to that question during the break?
A. No.

Q. Why 1is that?
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A. It’s not possible. I have no

recolleqtign.of it.
| Q. Do YOu have any records?
'.A. I would not have any written -- these
would be oral reports.
| MR. CUNNINGHAM: He’s stated he

doesn’t remember.

Q. What types of oral reports do you
get?

MR. CUNNINGHAM: I think he'’s

described that.

A. I don’t understand your qgestion. =

Q.' It’s a document review, one would
assume what you would get is the documents that
have been pulled. Since you’re ﬁelling me --
telling me you get oral reports, I’m unclear as to
what those oral reports would be.

A. Those would be reports; for example,
there might be an inquiry from me either directly
or tﬁ:oQO part of my‘staff; have you discovered

any quuﬁents refefring to X iandfill, the report

would come back( no, we have not discovered or yes,
we have and they will be sent to you. That’s the
nature of the oral report.

Q. So perhaps I could ask my gquestion a

'SPANGLER REPORTING SERVICES

PHONE (513) 381-3330 FAX (513) 381-3342




10
11
12
13
i4
15
le6
17
18
19
20
21
22

23

24

25

66

different way: When is the last time you received
documents relative to the Elkhart.Yard?

A. . I don’t know the answer to that. I
would assume it would be -- thé last time Qould
have been at the time we last produced documents to
either you or Conrail.

Q. Okay.

A. As I explained to you, wheh we find
fact documents responsive to‘your ihterrogatories,
I send them to you or direct people to send them to
you. I don’t keep them and only send part of the@,
they’re all sent’to you. : Z

Q. Okay. On page 6 at the bottom of
your response;'paragraph number 1, you do refer to
an oil spill, we talked about this previously. .And
this states fhat you have accounts payable rg;ords
indicating that there was an oil spill?

A. I'éee that refereﬁce, yes.

Q. Do you have any other indications of

that, 0oil spill?

. e
o

F . A, That would be the extent of it, to
the best 6f.my knowledge. X
Q. So you don’t know anything more about

the o0il spill other than there was money paid for

it?
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A. That’s true.

.Q+~ ... In the middle of the interrogatory

number 5, sort of one-third of the way down on page

6, 1t requests the identity of the individuals

responsible for dand then gives a number of things.-

What steps, i1f any, were taken to
determine the identity of those individuals?
Al I think as I explained to.you
already, the prdcess, because we have no
operational people empioyed by our combany from

that period of time and no people involved'in'thef

operation of the railroad, we go back to the

<
o

doéumentary record and try and find references
responsive to your interrogétories or anyone else.
When we find a reference, in this
case it was an accounts payable record, wﬁich kind
of suggested some cléanup activity, if there’s a
name associated wiﬁh that record, it’s prdduced to
you, 6byiously, aldng with the record and it’s
identifiéd in thét way. If there are no names
ideqéified,.there's nothing else we can do to fry

and idenﬁify'individudls.

Q. | And we've already=determined that you

did not feview employee records to determine the

response to this question?
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aA. That’s correct. But they are

availablé for your review.

Q. I‘'m just a little unclear as to your
request for a break. Do you need to be somewﬁere
at 12:00?

A, I need to be at a meeting at 12:00.

We have about fhree-or so more minutes 1f you would
like. And then I would like to réconvene, just t§
be safe,.about 2:15. |

MR. JAFFE: Actually this is a good
stopping point. So Qé’ll'stop here.

MR. CUNNINGHAM: What time?

MR. JAFFE: Let’s break now, and

2:15, that’s fine.

(Brief recess.)

BY MR. JAFFE: - |
Q. I would just like to return fér a féw

minutes to a couple questions about the document

search and to some of the things that you said

"about’ it in the responses.

Just for clarificétibn: The 2,800
boxes of accounts-payable that are referred to in
the responses, is that a subset of the 13,000 or
15,000 boXés in Philadelphia?

A. Yes.
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Q. Okay. Could you tell me who is
performing this review?
A. There are two individuals. I would

have to look at their names, who do this, and show

up at our records center and do it. oOne is, his
last name is Fisher and the other -- he’s a male,
there’s a woman who does it as well. We’ll provide

those to you.
Q. Do you have those available in the

offices here?

A. I don’t know. They may be at the
records center: I would have to find out who is
processing them, how they get paid. If we'’re

processing those here or getting processed there,
wg'll look for.them.
Q. Who gives you these oral reports that
you described earlier? | |
A, Well, it might be gathered by my
paralegal, in other words, or my secretary in which

I say, call the records center and find out if

there’s been any documents which mention X

landfill, for example. And what will come back,
the reports will come back, yes or no. If the
report ‘says yes, I’ve already explained I have the

documents sent to me or outside counsel.
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Q. Itfs one of these two people;

your secretéry'or paralegal call?

| A. Yeah. I think, although I would have
to aék her who exactly she calls. I don’t know if
there’s more than those two or not;

Q. - Is there any sort of index to these
documents that’s created during'the document
review?

A. I don’t know. I don’t know.

Q. 'bo you'know what the method would be
when you -or your paralegal or secretary call
whoever it is that YOu call to determine whether g
landfill was named; how they make that
determination?

A. How the people'-— I don’t know. I
assume it’s by reéollection énd then they have been
instructed to pﬁll certain documents so they can go
back aﬁd loock at those documents, that’s my
assuﬁpﬁion. |

Q. So you have not gotten any sort of

updéted reports in preparation for this deposition?

A. The point is I don’t get written
reports on a daily basis. They’re on an as-needed
basis.

Q. I understand.
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A. And then if documents surface relatéd
to a particilar piece of litigation or.something,
as I said, they’re sent to me and/or outside
counsel.

Q. --SQ you didn’t go back to these people
to get an oral report in preparation for this
depbsition?

‘A. For this deposition, no. That’s
correct.

Q. We've hadvdeposition teéfimony
previous to this that indicate there’s some
documents which are stored in Penn Central’s
possession in a facility in Indiana; are you aware
of those?

| a. No, I’m not. What kind of records?

Q. Weli, among others, claims records
for either loss of lading or personal injury?.

A, Just general recérds aloﬁg those
lines -e'Are you suggesting it’s related

specifically to Elkhart?

Q. ‘Are there records in Indiana?
A. I just told you I don’t know of any
records. I’m trying to find out. This is the

first I’ve ever heard of some record storage in

Indiana.
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Q. - As I.recollect tHe déposition.
testimony; we’ve asked: Are there any relevant
claims records, for example, and the person has
indicated that there may be some records in a
facility in Indiana. o

MR. CUNNINGHAM: Can you help me a
little bit, Peter:; who was that? I’m not saying it
didn’t happen, I just don’t recall.

MR. JAFFE:' As I recollect, I don’t
remembér their nameé, but there are people we have
deposed specifically to claims records. I think we
talked to people who were employed about insurancé;
they had referred to records kept in a facility in
Indiana.

" MR. CUNNINGHAM: Let me suggesﬁ
this, if you can go back and find the refefence or
the individuals that said that and pin it down,
I’ll be glad to see if we have any records in
Indiéna. I ddn't know of anyQ

-g; A, There may very'well'be_Conrail
recérds, bgt I have no knowledge and would be
surﬁrised td learn that we had some sort of record
storage facility in Indiana; never heard of that.

Q. To your knowledge, there’s not even a

facility there anymore?
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A, ‘No .

Q.7 Are you aware of any cléims récords
for loss of lading for the period at Elkhart durlng
Penn Central or New York Central’s ownersh1p°

A. I’'m not. And if they’exist[ they
would be in that group of 13,000 boxes, would be my
assumpfion.

Q. Okay. Would the -- Wouid your answer
be the same as to personal injury claims?

A. Cén you be more specific? We
certainly have files we maintain on, for example,
asbestos and hearing loss personal injury claims,f
which we’re dealing with. If you’re talking about
personal injury claims prior to 1976L.other than

those, my answer would be the same.

Q.. As part of the -- I realize that you

.are not belng presented here today to respond to

paragraph 2 of our Rule 30(b)(6) dep051tlon, and it
refers_to document retention pollciés. I want to
askiyou for ﬁpst of the other 'questions -- I do
jus;"want to confirm-that no one from Penn Central
has gone to these people.who are doing the doéument
reviéw to determine whether they have created an

index or any other written records of their review:

of the documents?
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A. I haven’t. I don’t know if anyone

else hasi'

Q. In giving them their instructions,
you have not instructed them to create such an:
index?

A. No. It’s more -- there’s such

massive amounts of documents, it’s more, look and

find a doéument, any.document that’s related to the
X léndfill, the Elkhart Yard, et cetera.. There'’s
just not enough time and it -doesn’t seem cost
effective té'me to index totally useless documentsh

Q. If some litigation camé up as fo some
other rail yards, for example, you would have to
start from the begiﬁning?.

A. If it does. We wouldn’t expect fhat

to happen.

Q. How I understand, from the conveyance

documents and other documents, from conveyance --
the coﬁpany, the -- I'm sorry -- Strike thatf
| As I understahd the transfer of Péhn
Cenéral’s railroadlgpération to Conrail, Penﬁ_
Central.retained liability for any claims arising
from the time of their ownérshipf is that correct?
A. Well, that’s incorrect.

) Q. Could you clarify that for mé or
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correct.it'for me?

"A.”  Well, some claims liability was
retained; some, they weren’t.

Q. Well, for example, were they retained
for personal injury claims?

A. Arising prior to April 1, 197672

Q. Yes.
A. Yes.
Q. Is it your testimony that Penn

Central retained no documeéents which would be
relevaﬁt to possible.future litigation arising fréﬁ
claims from injuries that happened prior to Aprilg
1, 1976, but instead turned all those documents
over to Conrail?
MR. CUNNINGHAM: Do you understand

the question?

A. The question was very confusing.

Q. I can clarify for you if you’re

confused.

A. I think you asked me several

questions.
Q. I meant only to ask you one
question. I apologize. Previously you testified

that you-turned all documents relevant to railroad

operations over to Conrail?
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A, Correct.
"Q.7 - However, it seems to me that if Penn

Central retained liability for certain things that

‘may have occurred, whether personal injuries or.

otherwise, that may have occurred on the Elkhart
Yard or other yards, that they may have retained

some documents in order to defend future possible

"lawsuits.

AL If claims were presented[ they would
be claims that were resolved either in the

bankruptcy or after pursuant to the provision of.

the consummation’ order. I wouldn't'consider-thosgp

railroad operational documents, they would be claim.

docuﬁents.

Q. Let me give you a hypothetical: On
Apfil'z,v1976 soméone files a laquit for a severed
limb that occurred March 30th, 1976.

A. | Yes. | |

Q. Penn Central would retain liability

for¢that; is that correct?

A. Well, again,'your qﬁeétion is too
broad. Our position would be that that gléim is
probably,dischargéd in the bankruptcy as having
arisen prior to the consummétion date. We éoula

get into'litigation over whether the claim arose
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prior to the bar date or not. My position would be

that. we wouldn’t be liable given the provision of
the consummation order. |

Q. Okay. However, except for that
caveat that you would use that as a defense,  you
would othérwise be liable --

A Again, a hypothetical, I don’t know.

Are you saying liability vis-a-vis Conrail?

Q. Liable vis-a-vis the plaintiff.
A. No, I don’t know. It’s impossible to
answer ydur hypothetical. 1I’ve answered it the .

best I can. You’re asking me hypothetically would
we be responsible to or liable for something, and I

guess it depends on all the circumstances of the

case.
MR. CUNNINGHAM: Let me go off the
record.
(Off the record.)
MR. CUNNINGHAM: I guess what we’re
try.hg.fo do is simplify matters. We've given.you_

ér*IEtter, May 28th, we’ve offered you the right
under the rules to get the informétion out of the
warehouse that you want, and. I don't know what else
you would need there. |

MR. JAFFE: I understand. I am
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simply trying to determine -- It seems to me fhat a
good léwyer‘wOuld recommend that his client retain
documents Which may be relevant to future lawsuits,
even if those lawsuits never arose. And that’s;
what I’m trying to getvat, whether Penn Central did
or did not retain those types of.records.

MR. CUNNINGHAM: He’s answered that

question.

Q. If the answer is no, I would like to
establish the answer is no or I don’t-know.'.

A. I‘'m not sure what your question is.
Is ydur qpestion;-was the corporation advised to.;f
keep documents around that might be relevaht in ‘
some future lawsuits, and was that advice given in
19762 I don't knowf |

Q. The guestion: I really couldn'é care
about the.advice, I just want to know whethér they
did or didlnot keep those records.

A. I don’t know. I wasn’t at the

corporation in 1976, and there’s no one here who
¥ ' . :

W
S

wasi -

Q. - Was Penn Central insured for personal
injury claims that may have arisen ét the Elkhart
Yard prior to April 1, 19767

A. My understanding of the insurance in
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that period is sketchy, but I believe there was

insurance in place, yes.

Q. Do you know the names of fhose
insurance companies?

A. over the years there have been
various layers of insurance, We have been in
litigation with insuranqé carriers,_and the number

totals around ilo.

Q. One hundred and ten companies?

A. One hundred and ten, 120 carriers,
yes.

Q. And would all these companiés or th;

=

majority of them have relevance to incidents fhat
may have occurred at the Elkhart Rail Yarad?

A. .I don’t know. My guesé is that a
fraction of those companies would have policies
that could potentially respond to'that'periéd of
time.

Q. Do you have a list of those insurance
companies or a file of those policies?

3 a. They can be provided to you. Sure.
Have you asked for them in discovery? If you_haVe,
they should-héve been provided. If not, ask for

them and.they will be provided. .

Q. You identified witness interviews
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that -- which led you to beliéve that there was
evidence that no spill occurred or no release éf
hazardous substance occurred during Penn Central’s
ownership; could you tell me who those witnesses
were?

-A. I don’t know. Those were conducted
by Mr.7Cunni£gham in his fact investigatibn of this
case, and I don’t know the identity of those |
individuals. Ifhat's all.

Qf Do yéu know the substance of those
interviews? :

| MR. CUNNINGHAM: Well;fhéré's wheré
we'fe getting:inﬁo,the area I’m going to object to
thié privilege information. |

MR. JAfFE: And what is the
privilege here?

MR. éUNNINGHAM: It’s called
attorney/client'privilege.

| MR. JAFFE: Well, I'm-sorry._ How is

it attorney/client privilege, discussions you'’ve

had#with --

MR. CUNNINGHAM: With my client.

MR. JAFFE: I was not asking about
that. I'm sorry. You misunderstand. I was asking

about the interviews that were conducted with
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witnesses which gave rise to a belief that no spill
occurred-at~the Elkhart Rail Yard.

MR. CUNNINGHAM:. That’s fine. If he
knoWs the answer, he can give it to you;

MR. JAFFE: He indicated he does not
know the answer.'.Have you --

MR. CUNNINGHAM: I think he
indicated that he had had discussions with counsel

in which this information was generated.

THE WITNESS: I can clarify'if_you
want.
BY MR. JAFFE:
Q. Please.
Al All the information about these

interviéws have been given to me by Mr. Cunningham,
he’s investigated this case as he should, through
informal fact investigatién, interviewed numerous
witnesses, et cetera; in addition, the
attorney/client privilege, a lot of it is work
prixilege.as well. If you Want the identity of
thogé names, I-suggesﬁ you ask for them in a
supplemental set of interrogatories and we'’ll
either interpoSe the privilege and articulate why,

or we’ll give yoh the names.

If we have fact witnesses we’re not
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going to call as witnesses at trial, it may very
well be protected by the work product privilege.
0. First of all, I am asking for then,

regardless of whether I already have asked for

them. I believe that I have. I'm aéking for them
now. |

A. A deposition is not the appropriate
place to ask for documents. If you waht to serve a

document request, do so.

Q. First of all, just for the record --
I’/11 wait. I appreciate that you are an attorney@
and from what I understand, a very skillful | ?
attorney: however, I would appreciate =-- you are
heré as a fact'witness, and I would appreciate it
if you would allow your attorney to méke the
objeCﬁion.

A. As I understand the rules, I’11
answer the guestion any way I feel appropriate.

You can follow-up any answer I make, Please feel

fregp I’11 answer the question as I see fit.
Q. That’s fine. I was not requesting a
document. I don’t believe that I asked for a

document, number one; and the appropriateness of
asking for a document, I’m not going to discuss at

this time.
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stop. This is where we cease.

effect doing is tfying to get

things that we have developed.

83

did ask for at this

time is the rnames of persons who have been

This is where we
What you’re in
from files of mine

And you're simpiy

not permitted to do that, because it’s work

product. And we are not going to allow you to do

that.
MR. JAFFE: As

aware --

MR. CUNNINGHAM:

And I don’t want to spend all

I'm sure that you'f%

We object to it.

day going through the

rest of this. I want to make that very, very clear
to you.

MR. JAFFE: I understand'yﬁu.have an
objection,.it’s crystai clear to me. However, what

you would have to give us from the privileged list

wouﬁ@écertainly include the names of the

int

h

,?ViéWS. I had not asked for the subject of

that interview, I am essentially asking for the.

names of the people that you interviewed.

MR. CUNNINGHAM:- - I think we have

already given you the names of the people. Mr.
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Cioffi answered ﬁhey-were interviewed by me.
- MR. JAFFE: Where do I have them?

MR. CUNNINGHAM: In answers to
interroéétories and supplements to interrogatories.

MR. JAFFE: Please refer to exhibit
number 3, the only aﬁswers to interrogatories, and
refer me to the place where you indicate the names
of these witnesses.

MR. CUNNINGHAM: I dornot have that
inforﬁation now. I am representing'td you as
counsel for this company'that we have furnished to
you names of people that we interviewed, that was:
one of the quéstions that was asked. And you’ve
got that. And_Conrail asked and We'gave it ﬁo
them. So don’t go over the same-grbund.

| MR. JAFFE: Okéy. Are you telling
me now that yoﬁ have not interviewed anyone other
thén those people who you have turned over to us?

MR. CUNNINGHAM: It would depend
upon the'time:those were giveﬁ'to you. . I dqn;t
know. I’m not here to be deposed. Go ahead and
ésk the witness the questions. |

MR. JAFFE: I asked the wi£néss ﬁhe
question, he says he asked you.

MR. CUNNINGHAM: You’‘re trying to
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get the --
- - - MR. JAFFE:. I don't believe I ‘asked
counsel any gquestion.
MR: CUNNINGHAM: You'’re trying --
MR. JAFFE: Let me ask my
questions.
THE WITNESS: Go ahead and ask it.
BY MR. JAFFE: | |
-Q. What are the names of the people.who'
you have intervie&ed or Penn Centrallhas
interviewed or witnesses who have indicated to you
that no spill or other leaks occurred at the l
Elkhart Rail Yard?
A. I don’t know theAnames of those

individuals. Mr. Cunningham and members of his

office have conducted a fact inveétigation and they

have reported to_me they have uncovered individuals
who will prqvidé that tesfimony if needgd. I don’t
know the names of'théﬁ. I'm not even sure if the
names were given to me; if they Qére, I’'ve
fofgbtten'them; I litefally am ré$ponsib1é for
thousands of lawsuits. I don’t remember the.names
of the witnesseé‘in each lawsuit.

I suggest'to'you if you waﬁt those

names, there’s a discovery device for asking for
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~

them. If we don’t give them to you, we have to
state why via an objection. I'm suggesting to
you -- I told you, I don’t know. Ask it in a

supplemental interrogatory.

Q. As I understand it, you have
testified earlier that you have prepared for this
deposition in correspondence with Rule 30(b) (6),
the Fede;al Rules of Civil Procedure; is that
correct?

A, That’s correct.

Q. And your answer right now is, I_don't
know; is that correct, to my last question?

MR. CUNNINGHAM: What gquestion was
that; to the question of withesses ihterviewed?

A. The record speaks for itself. My
answer is what it is. |

| MR. CUNNINGHAM: Record sténds.

Q.  Thank you. Of the.iS,OOO pending.
cases that yod réferred to before, do any other.of
those cases involve railroad operétions?

o A..- I didn’t say cases, theyffe claims.

Do they-involve raillroad operations?

Q. Yes.
A. Yes.
Q.' Do a substantial number or just a
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few?

“A. Well, a substantial numbér of that --
of those, whatever number it is, are as I mentioned
to you, asbestos related claims and hearing 1loss
claims, both of which arise from railroad
operations.

Q. Well, other than those, are thére
any --

AL Other than those, I would say the

majority of the claims and cases deal with

post-railroad operations. &

HEAPAN

Q. Approximately, how many cases are
rélevant to the document search that’s being
performed in Philadelphia, or claims?

A. I don’t know the answer to that. I
could guess, and if you want me to guess, it_would;

be maybe ten or so.

Q. Can you.néme those other cases?
A. I cannot.
: Q.:  Cén you name a few of theﬁ?
% a. Again, I would -- I’m concerned that

I would confuse it with some other case. I really
can’t guess at it, I really can’t.
Q. All right. Let me turn your

attention to interrogatory number - 7 on Exhibit 3.
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A, I have it.

“Q.~ 'All right. Could you review that,
please?

A. I’ve reviewed it.

Q. Thank you. What steps'did'you‘take

to determine whether you could identify any peréons
responsible for these very =--

A. It’s the very same brocedure I
described earlier this morning.

Q. So in éonducting-these witness
interviews that we Were-talking.abbut earlier, were
any reqdests.made to identify persons respdnsible;
for these activities? f | |

A. I believe I answered this morning
that, there are no individuals now employed by our
chporation who were involved in the railroad
operations at that point in time. So there}s no
one to ask. The information and knowledge we have
available to us is historic in nature and
doc@mentary in nature and so; therefore, to repeat
my ééStimony from this morning, we go back and look
at fhose documents to_see if names are identified,
to see if siteslare-ideﬁtified.

I’ve explained tha£ to ybu, and it’s.

exactly the same procedure here,
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Q. I understand. WhatII’m asking about
is: You had also indicated that there had been
some_wiéﬁesé interviews which had indicated that no
spill or release had occurred at the Elkhart
railroad. We discussed whether you knew the name,
you‘said you did not know.

As to those interviews of witnesses
who, I gather, were not, or are not employed by
Penn Central; was the questibn asked of those
people whether they could identify any personé
responsible for these activities? |

| A I don’t know. I didn’t conduct thogé

interviews and they seem to be far outside the

.scope of your interrocgatory 7.

Q. I‘’m just asking for ——;I'm sorry; how
were they outside the scope?

A. You asked me to identify each persbn
responsible in any. way for supervising storage, et
cetera, assuming you’re asking ;bout employees who
-- employees Qf the Penn Central Transportation
Company who were involved in those itéms, and as i
told%you{ those pedple.are no longer employed
here. As to other people who have beén intervieWed
as fact witnesses, I don’t know what they were

asked. I wasn’t at those interviews. I didn’t
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conduct them.

“Q.~ - You belieye'that -- You believe it’s
outside the scope of this interrogatory to
determine the persons responsible for these
activities at the rail yard at the time that Penn 

Central owned it?

A. That’s not what I was responding to.
The record will speak for itself. This deposition
is what I was responding to. But you asked about

people being interviewed, and in the fact

investigation of this case outside of the

~employment of the company, I stated what I think is

clear from interrogatory number 7, that was.dutside
the scope of inﬁerroqatbry number 7. We read that
to mean that people that had been employed or are
employed by the corporation.

Q. So if you interviewed a former
employee for one purpoée or another, and you asked
him or her to'idenﬁify people responsible.for this

and.you got that information, that would be outside

A. We would disclose that.

Q. Outside the scope --
‘A We would have disclosed that, if that
scenario had happened. To my knowledge, it hasn’t.
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MR. CUNNINGHAM:. You'’ve asked the
witness, -I believe, Mr. Jaffe, whether or not he
ever interviewed“any of these former employees,

he’s said no. He'’s outlined agaiﬁ and again that

the procedure was the same as he’s described it

this morning. You‘’re going ovér.the same area. We
would like to'coopérate with you, but you must[l
recall.that again; Qe're-giving you a gfeat deal of
leniency.‘ |

We’ve objected to this interrogatory

and we have an agreement between you and me that we

would not interpose those objections in the

interest of continuity here today. But please bear
in mind that we are serious about the objectioh

being overbroad, burdensome, and seeking

information which_?enn Central, being out of the
.business for over 20 years, is unable to provide in
some cases. Please, don’t continue this line of

questioning.

i - _ "MR. JAFFE: 'For the record, I will

havéﬁto say that I believe your objection is

certaihly, to this question is, that'you have no

valid objection to this question.
MR. CUNNINGHAM: Save it for Judge

Fuller when the time comes.
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JAFFE: For that purpose, to

that extént, my feeling --

MR.

CUNNINGHAM: It isn’t going to

help to fill the record with your arguments on an

issue that is not

things to do, let’s get'going.

.to be raised today.

We have

I am not infending

to raise the issue.

MR.

CUNNINGHAM: You are -- You said

this is your feeling, I'm not interested in your

feeling right now,

proceed.

MR

interested in the

deposition --

MR.

not interested.in
that around quite
and ask questions

most of thgse and

nor 1is anybody else. Please

g

JAFFE: I‘’m sorry if you’re noé

deposition, however the

CUNNINGHAM: I’'m not saying I’m
the deposition. You are twisting
a bit, and I resent it. Go ahead

of this witness. He’s answered

yocu’re merely trying to annoy us

tod&%} Please don’t do it anymore.

annoy you.

MR.

MR.

JAFFE: I’11 do my best not to

CUNNINGHAM: Thank you.

MR. JAFFE: However, I’ve allowed

you to make your statements on the record.

I had
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no intentions of going any farther. I’m going to
do my gqueéstions, if you feel the need to object to
them, despite our understanding, you are welcome to
go ahead and do.that.

MR. CUNNINGHAM: I said I will not
do that. I am merely reminding you this witness is
having -- he’s answered the gquestion and that’s all
I'm goiné to say.

MR. JAFFE: May we go off the
record?

(0Off the record{)
BY MR. JAFFE: | 3

Q. Since I’ve lost the train of my
gquestioning, let me just redirect your attention to
page 7, paragraph 7 of your response. I’m”jusf
confused about this. I’m confused about the
relevance of this statement to the question?
perhaps you could elucidate me.
A. The relevance of what statement to

‘statement?

what:
¥

%
'L

&

%ﬁ Q. I directed your attention to
paragraph number 7 of your response. I’m curious
to know what the relevance of that is to the

interrogatory.

A. Well, the relevance 1is, YOu’ve asked

oL
4
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to idéntify individuals_responsible for managing,
supervising; et cetera. I think that paragraph
attempts to tell you that these employees, to the
extent they existed prior to April 1st, 1976, were
no longer employees after that date and; therefore,
there is no one tq identify or contact, et ceteré.
I think that’s what it tries to do and'that's the
relevance. |

Q. Let me direct your attenﬁion to
interrogatory number 38, please, and.let me_ésk you

to review the interrogatory and response.

A. I’ve reviewed 1it. ' - e
Q. All right. As I understand it, these
records ~-- the records that are requested in the

interrogatory are, to the extent that Penn Central
has such recordsL ére available in Philadelphia?

AL That’s true.

Q. Could you give me the names of the
persons who are responsible for keeping and
maintaining these records, please?

A. Ray Jones. He'’s the custodian at the

warehouse who is charged with their safe keeping.

Q. Are there any other'persdns?
A. No.
Q. - Can you tell me why you did not give
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me that name in response to this interrogatéfy
response? - ~ -

A. I don'£ see where you asked for it.

Q. The last phrase is, "each person
responsible for keeping and maintaining.these
records." |

A. Well, our answer is, first of all,
that, to refer you back to intérrogatory 4 in which
we explained to you what documents might exist, and
as I'’ve éxplainéd.to you earlier, these records to
my knowledgé donft exist because they were conveyéﬂ
to Conrail in 1976. You asked me to the'extent
they might exist are they in Philadelphia, and th;'
answer to that gquestion 1is, yes.

But as we’ve explained to you in
earlier answers to interrogatories, and as I’ve
explained to you today, the operational records
went with Conrail pursuant to the Regional Rail .
Reorganization Act; |

Q. - All‘right. Penn Central produced in
resgqnse to these discovery requests, I think,
several editions of a manual which gave regulations
for site safety and so forth; did it not?

-A. I believe so.

Q. So Penn Central must have had in
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théir possession such documents in order to turn
them over -=-
MR. CUNNINGHAM: ' Let me gaint_out to
you we got those from Conrail. |
. MR. JAFFE: What do you mean you got
them ﬁhrouqh Conrail?
MR. CUNNINGHAM: Through discovery.
MR._JAF?E: So you did not have
those manuals in ény other way?
MR. CUNNINGHAM: I can only try and
answer your question, that'’s whefe they came from..
MR. JAFFE: One problem with these

responses to interrogatories that at no time does

Penn Central give us one single namne. I am using

this name because it’s a name that_cléarly exists

apd is clearly responsiveu

And I just want to understand why .
Penn Central did nbt give us this name in response
to this intefrogatory.

MR. CUNNINGHAM: Are you making an

hiety
1{-'- .

arggheht, making an editorial comment? Why don’t
you ask a.question.

MR. JAFFE: It is a question.

MR. CUNNINGHAM: There'’s thé

question?

SPANGLER REPORTING SERVICES

PHONE (513) 381-3330 FAX. (513) 381-3342




10
11

12

- 13

14
15
16
.17
18

19

22
- 23
24

25

you the name. S

97

"THE WITNESS: The documents you
asked for in ‘interrogatory number 8 don’t exist.
You came at the guestion much different, Mr.

Jaffe. You asked me a hYpothétical guestion; if

they do exist, would fhey be in Philadelphia,

that’s what the récord says. My response is, yés,
sir,lif they do exisf, they)fe in Philadelphia. Iv
don’t think they exist in our possession, but if
they do, that’s where they would be. Then you;

asked me who maintains those records, and I gave

%
i

Thét's not- the wéy the information is
requested in the interrogatory. So don’t try’and-
compare the two, it’s disingenuous énd it’s |
confusiﬁg.

| Q. Is yoﬁr answer to the question then
that you did not believe that Ray Jones’ name was
responsive to.this_becausé you did nof,be}ieve that
such.doéuments sxist?

PAEE

“A.  That'’s correct.

Q. What steps did you take to determine
that such documents did not exist?

A. I reviewed the consummation order and

"the Regional Rail Restoration Order.pursuant to

which these documents were required to be
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transferred to Conrail. You asked me the same
question-ové&r and over.
There is a very important singularly

unigue event in the history of the course of this

"organization, by which all of this information was

removed from our possession, that happened almost
20 years ago; "I don’t know how much more plainly i
can state that.

We aré not the same company, we-dpn’t
have the same recordkeéping system. We don;t héﬁe
access to that information. By this act of
congress, it went to Conrail.

Q. . Rather than getting into an arguﬁént,
I’m gqing to move on. |

Is it your position that you are not
under an obligatién to review documents in response
to discovery requests once they wére turned back
over to you? |

A. Are yﬁu asking he an academic.

question or do you want to put a time frame on it

‘andfidehtify the documents you’re referring to?

Q. I think for several hours now we’ve
been discussing among other documents, documents

that have been turned over to you by Conrail and

have now been stored in a warehouse. in
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Philadelphia.
T Is it your position that it was not
your responsibility to review thoée documents in
response to these discovery requests?

A. That’s not my understanding of our
responsibilities under Civil Rule 34.

Q. “What is your_understanding of your

responsibilities under Civil Rule 347?

A. That those documents could be made

available for you for inspection at a reasonable

time, place, and in a reasonable manner. We have .
an obligation to categorize them for you, which
we’ve done.

Q. I'm éorry. How have you ever

categorized them for us?

A} I‘'ve already told you.

'-Q. You’re referring to the letter?
A. Yes. |
Q. So you believe that categorizing

what, under six or eight broad categories is
sufficient to be respdnsiQe to Rule 34é

A. | I believe it 1is, yes.

Q. All right. Let me turn your
attention blease to interrogatory number 10 and ask

you to review that.
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A, I’'ve reviewed 1it.

QLT Thank'you. Let me turn your
attention to the top of page 10, élease. That
first partiél parégraph, just for clarification,
there’s a phrase,'"and Penn Central’s search of.
relative.documents," that’s the same'documenf
search in Philadelphia that we’ve déscribed
previously? |

A. I believe so, yes.

Q. And that is the basis of the phrase,
"Penn Central does nof believe such tests were
performed"?

'A. Again, as I explained to you,-the
procedure is we go back and look at what --'any
records that might be available; to the extent they

are available and if we find something, then we

haQe to form our belief on that. We don’t have any

inﬁgrmation about prior to that testé, is'tﬁe.
bottom line. If wé did, I would be happy_to give
the@;to}you.- | |

;H  Q. Right. To be perfectly honest with
you, wﬂat~I’m trying_to understand is whether
that -- you’ve already stated that the document
review is not complete. . I just want to undérstand

that your belief is based on an incomplete document
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response and that.you cannot state that belief with
confidence == |

MR. CUNNiNGHAM: I think you’re
trying to have it come out a certain way, Peter.
He’s answered the gquestion, you know.

Q. | If it’s true -- I mean, is iﬁ true
that your belief is based on an incomplete document
review?

MR, CUNNINGHAM: it’s based on his
verification in his interrogatory which is stated
in writing.

Q. I would like you to answer my
question,-please.

| A, It’s based on what I told yoﬁ our
answefs to interrogatories are based on earlier
today. If you want to characterize that as |
incomplete, then that’s your characterization. I
don’t know agree with it. It is certainly
unnecessary under the rules to review documents

which'xpu have reason tb believe are totally

irrgi@ﬁ@n&‘in the hope or anticipation of finding

something in them.
We’re now talking about 13,000 boxes
of documents that somehow might be responsive.- I

don’t see the civil rules, specifically Rule 34,

e e e e e
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imposing that obligation on us. We’ve discharged
our obligation. The\documents.are available if you
would like to look at them.. But our belief is
formed on everything we know based on that kind of
investigation. |

Q. | But’yqu'have téstified previdusly
that there are 2,800 boxes of documents which you
believe are relevant enough at least to search and
that you have at least, és of last record in this
response, searched 2,060 of thgmf That would leave
800 of them. I just want to understand that yqurg
belief is basedAEn the 2,000 boxes of documents :
that have been reviewed and not on the remainder of
doé;ménts. < o

A. That'’s correct.

Q. And let me turn yoﬁr attention to the

following paragraph, also at the top of page 10.

Let me just again confirm that that belief is based

on the same document review?

‘@1 .A. . And the other sources I mentioned

eafﬁiéf in my testimony.

Q. Such as witne;s interviews and so
forth?

A. Sure.

Q. This belief that tests were
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performed, have you determined any documents that
would show the results of those tests?

_.A. Not to my knowledge. I think we’ve
referenced this Cooper Chemical Company. Tolmy
knowledge, we don’t have documeﬁts from them in our
possession or any others related to this issue --
It would surprise me if I did.

Q. I think we’ve seen in the docuhehts
that were produced to us in response to this

discovery request some accounts payable for a

Cooper Chemical --

A, You may have.
Q. -- for such tests. If such documents
are ~- were found, would that create any follow-up-

document searches to some of the other boxes of
documents?

A. Again, 1it’s a hypoﬁhetigal quésﬁion;‘
If there were some facts discovered in these.
documents that might suggest another SOurce, yeah;
it would be followed up. But, again, we’re working

withiithe premisg'that operational documents were

CODVS&GG and taken out of our possession in 1976
and those documents that have come back don'f
éppear to contain énythinq that’s at all relevant

or even withih the scope of relevancy of this
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)

lawsuit.
“Q.7 " Here you have identified documents of
tests performed on oil/water sgparators. |

A, Yes.

Q. Once you identified_the.existence of
such documents, did you then gq back and do other
document searches for, -for example, the results of
those tests, which would not be shown in the
accounts payable?

A. Well, to the extent that there was a
universe of documents that had some probability of,
cqhtaining them, are you asking -- there wére -
millions of documents in hundreds of thousands of
boxes in fhe'waréhouse. Some of them contain
minutes from the'ﬁeetings of the Béard of Directors
in the 1920s. We did not go back and look in ‘those
documents.

So the answer to your question is,
yes, to the extent documents existed to our
knowledge that would contain that. We c#n’ﬁ look
for;tﬂem'if there isn’t a uhiveréal document that
would contain them if those documents are still
with Conrail Qr been destroyed by Conrail.

| Q. Let me direct your attentipn please

to the following paragraph, also at the top of page
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10, which indicates that other tests may have been
performed’ ih ‘connection with this litigation.

Were there other tests performed in
connection with this litigation by Penn Central or
any of fhe contractors or employeés?

A. That’s not whaf the sentence says.
Are you asking me another gquestion or what?

Q. I'm asking basically for a
clarification of this. If what you mean is that
other tests were performed by the parties?

A. You’re.mischaracterizing it. What it
says,.the only other tests would have been g_
performed in the context of this litigation. We’re
clearly referring to tests that, or étudies -- site
inveétigations pérformed either by the government

or by Conrail. We have not undertaken to study the

'site, to characterize it, et cetera.

Q. Okay. That’s what I was getting'at

and I wish -- I’m not attempting to characterize.

this, this speaks for itself. What I’m attempting

Na

to gﬁ”is‘élarify;.when you did answer in that case,
when you are referring to other tﬁings, what you
are saying is work product perhaps, or whether you
meant that Conrail or the United States had

performed tests that you had possession of.
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Let me refer you then to the next

interrogatotry, please.

A,

Q.

I reviewed it.

Thank you. Was there a permit for

the operation of the oil/water separator prior to

19767
A.
Q.
whether such

A.

outlined before.

Q.
documents or
called legal

A.

again to the
cateéorizing
to make that

ES

that?

I wouldn’t know.
What steps did you take to determine
a permit existed?

Again, the same steps as I'’ve

In this warehouse is there a set of;
a subset of documents which might be-
papers or from the law department?

I don’t know. I don’t know,.

MR. CUNNINGHAM: I refer you once

letter we wrote you in May 28th, 1994,

all the documents there. If you want
part of the record.

MR. JAFFE: May I see a copy of

MR. CUNNINGHAM: Sure. I would like

it marked, if you will, so the record is clear that

we gave you that.

MR. JAFFE: I’m sure if there’s any

PHONE
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filings with the court this will be an attachment
one way or Ehe other.

MR. CUNNINGHAM: Yes. I would ‘like
it marked.
(Cioffi Exhibit Né. 4 was markéd for
identification.).

(Off the record.)
BY MR. JAFFE:
Q. During thé recess we haQe marked 

Deposition Exhibit Cioffi 4, which is a letter to

.x

me from Bob Kaiser of Frost & Jacobs. &

=R

Is it your testimony that this.lettéi
describes the universal documeﬁts contained in the
Philadelphia warehouse?

A. Well, it describes thg docpments,
yes, and attempts to categorize them to facilitate
your future review of them should you decide to do
so.

Q. How ére these categbries determined,
likg#—f the question is not how one cafegory -- how
aré the documents reviewed in order to determine
the categories of documents that existed?

A. I don’t know. the answer to that. I
don’t know if those categories came to us from

Conrail, I don’t know if they said, here, we’re

SPANGLER REPORTING SERVICES

PHONE (513) 381-3330 FAX (513) 381-3342




10
11
_12
13

14

15

16

17

18

19

20

21

22

23

24

25

108

gbing to give you these kinds of documents, or if
we took a quick look at them. Mr. Kaiser can tell
you that. |

Q. We sort of discussed this, I would
like to answef the gquestion directly.

What steps have you taken in
preparation for this deposition és Penn Cenfral's
representative to determine what documents exist in
the Philadelphia warehouse?

A. I think I answered that question.
First of all, I reviewed my own knowledge of-

operational railroad records;, which is that in £

o

April of 1976 congress ordered that they be
coﬁveyed -=

Q. Excuse me for interrupting. I’m not
asking for the substance, I’m just curious about
what steps were taken specifically for this-
deposition, not the litigation. |

MR. CUNNINGHAM: He. understands the
que%;ion. He’s answered it a couple times before.
Fof?iéur_sake, he’l1l do it  again.
| A.: That’s the starting premisé, based on

my own institutional knowledge of the status of our

‘records, operational records in terms of railroads,

they generally are not in our Philadelphia
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warehouse.

'As.I mentioned earlier, records ﬁere
going to be destroyed_by_Conrail, they notifiéd us
as.they were requifed to do, and this 15 trailers,
13,000 béxes were then put in another warehouse in
Philadelphia, and that’s where they remain and
they’re being reviewed at the-cufrent time.

0. Okay. I have heard that.séQeral
times today; ‘What I asked was: . What sfeps did you
take in preparétion for this deposition in drdéf to
détermine what was qonta}ned in those documents?

A. Tth.had_already been done prior to;
this deposition. So I reviewed fhe work that Mr.
Kaiser had done in céteqorizing the documents;
again reviewed filés here at Penn'Centfal to the -
extent that they exist, and I already described
what’s in those files; Conferred_with counsel,
reviewed the peftinent documents and pleadings, ana

refreshed my meméry as to the category of documents

-that were reconveyed to us from Conrail.

-

-ﬁb- Q.  And ybultgstified you do not know how
these categofies of documents we?e determiﬁed?

lA;' f didn’t create the categories.

.Qf But yéu are héfe as a deponhent as 

Penn Central'’s represéntative, therefore you are
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here to testify as to Penn Central’s iﬁstitutionél
knowledge. _

Penn Central must have had some
knowledge of this in order to write this letter,
and I’m asking where the basis of this letter-came
fromf

MR. CUNNINGHAM: I think to shorten
this 'process, this witness did not write that
letter; Mr. Kaiser:did.

A. Penn Central didn't write the letter;
it was written by our outside cdunsei; And you/l@
have to ask him‘how he categorized it. He’s not ;n
émployee.of mine. He’s outside counsel trying to
respond to. your discoyery requests and.I think he'’s

dbne so adequatély under Civil Rule 34. And I

‘'don’t know what more I can add to that. I don’t

know and Pénn Central doesn't have ahy
inétitutional'knowledge,.becéuse Penn Central.
didﬁ't write that letter. i don’t know what review
Mr._Kaiser has conducted.

‘Q;- Is it your testimonylthat Ray Jonés
has ho knowledge of the contents of the warehopse?

A. I don’t know the status of qu Jones’
knowledgef

Q. Did ydu see --
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A, I can’t answer that gquestion.

"Q.7 Did you discuss or talk to or
interview Ray.Jonés in preparation for this
deposition?

A, No..-Aﬁd Ray Jones would have no
kndwledge to the -- to my understanding, about
these documents fhat have been reconveyed from
Confail, and no knowledge about the substance of
the records. Ray. Jones is an employee who is a
custodian of a warehousé. It’é not his job to know
the substance of any records or to review the
substance of any records. and it would never'occér
to me to ask him about the substance of any records
in the warehpuﬁe. It’s not his function.

Q. Réferring again to interrogatory
nunber 11, in deterﬁining whether Penn Central had
any permit for any of those various activitieé
which are identified in the interrogatory, did
anyone speak with Ray Jones in order to determine

whether he was aware of a category of documents

whig

%

h' may exist in'thé warehouse that may contain
permits.or oral or written approvals?

A. No, because I would not expect Ray
Jones to know that. |

Q. I’'m just curious as to how the
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custodian of records would not be relevant to such
a question ®f determining What records there weré.

A, - Becauée the custodian'of recqrds as
I'm using-the term makes sure that the building is
maintained, makes suré shelves don’t -collapse under
the weight of documents)'makés suré ;ain doesn’t
come in through brbken windows or through roofs,
makes sufe the place isn’t overridden with “
rodents. |

That’s what this custodian does; he
doesn’t deal with the‘substance of the recdrds; i

Q. Is there a record keeper or somebodé
who would have infdrmation as to what is contained
within these records?

.A. " We’ve tried to do fhat'for'you in ﬁhe
letter.that’s been marked as Exhibit 4 as it is‘ |
relevant tolthis lawsuit. There are other
catégories”and indexes of documents. For example,
I gave you an example, the Board bf Directors

ngs from the 1920s. There’s a system whereby

if U want to look in that box, with some luck we
could locate it for you, and you could look in that
box. And if you want to look at that index, it

will be made available to you.

But from my review of it, there is
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nsthing in there that will contain information
responsiyemto'interrogatofy number 11 over the
other issues in this lawsuit, to the extent they
deal with the operations and the railroads prior to
1976. You'’re weicome to look for-yoursélf.

Q. Is there a reason why that iﬁdex hss
not been produced?

A. I don’t think you asked for an index
of documents. ”

Q. ‘Why did you -- I mean, we did ask for
one. In response ts that you’ve given us this
letter, and I’'m curious to know why this letter wés
produced instead of that index. “

A, I refef to an index of our general
corpbrate records 1n the Qarehouse. I don’t think
you’ve asked for those. We attempted to categorize
the records reconveyed by Conrail. My
understanding is it’s in a discovery dispute with
the government. And we tried to categorize it td
discharge.our responsibilities under Civil Rule 34

and to invite your inspection of those records.

N
& :

That’s why Ve.did it.
Q. In determining these categories that
are in the letter, Exhibit No. 4, did you speak

with either of the two employees who are doing the
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documents review?:
“A.7 " Not directly. Outside counsel had
access to them and my staff had access to thenmn.

Information was gathered. So I did not speak

directly to them, no.

Q. In preparation for this deposition

did you speak with counsel as to what their fact

gathering had been in -- for these responses?
A. Yes,
Q. Why do you not know what steps were

taken in order to categorize the documents that
you’ve stated, I believe, although you haven’t
actually stated it categorically, that this letter
is a supplemeﬁtation to?

Al Is your question why is it that I
don’t know what I.don’t knowé

Q. My Qquestion is =--

A. I don’t know. Obviously we didn’t
discuss it in our preparation, or if we did, I
donit remember i;. But I don’t knowf That’s my
answer. And the answer is very-easily ascertained,
you could pick up the phone and talk to Mr..Kaiser
and ask how he devised iﬁ. I relied on it.td be
accurate. I rely bn counsel in this case and other

cases. i-have no reason to believe that those
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categories are -- i don’t Kknow specifically how he
arriVed at theﬁ.

| MR. CUNNINGHAM: If it_helps
anything, we’li be gléd‘to have him call you on the
teiephone.

Q. Was Penn Central required to have any
permit for the trangportation of hazardous
substances through theNrail yard?

A, ‘Do you have a time frame?

Q. Penn‘Central, every question I ask is

Penn Central’s operation.

MR. CUNNINGHAM: They’re all

different. Pose the questionv please give us a
time so the witness can answer. It will save a lot
of time.

MR. JAFFE: Ever, ever.
| MR. CUNNINGHAM: Are you talking
1976 or after? |
MR.-JAFFE; Ever.

A.'. We weren’t in the rail business after

Apﬁﬁlé'l976, so the answer is after that point in
time, no. As to prior to that, to that point_in
time, I don’t know.

Q. What steps did you také to determine

whether such permits were fequired?

SPANGLER REPORTING SERVICES

PHONE (513) '381-3330 FAX (513) 381-3342:



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

lle

A. could you say that agaiﬁ?

(The record " was read back by the court repbrter.)

A. No one evef asked us what permits
were required, until you juét asked the.question‘a
minute ago. You asked us what permits'were
obta;ned by Penn Central, you didn’£ ask what
permits were required in the interrogatory.

Q. You’re correct. I.apdiogize\for ﬁy
misstatement; |

-What steps did you take to determine
whether Péqn Central had any permit of the type_ 
described in the interrogatory?

A, The same steps I've'already
articulated in respohding_to your othér questions.
i went back to look at the docdmentary records to
the extent it exists, and realizing, of course,
that the operétional records, most of them wére no
longer in our possession.

Q. Your previous testimony was that you

37

had%xgviewéd accounts payable and'waybills;

5]

f o
e

Did you review corpofate records to
determine whether any permits were obtained by Penn
Central? |

A, I don't'know what you mean by

corporate records.
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Q. I’m referring to your Exhibit No. 4,
paragraph 5, page 4, corporate.recordé, I’m usihg
your categories. And if you don’t know what you’re
referring to by corporate categories, then there’s
a problem with your categorization.

MR. éUNNINGHAM: Objection. Once
again I call your attention, the witness did not
write that-letter'and you’re trying to make that
his letter. It’s not his letter, it’s his
counsel’s letter.

MR. JAFFE: I understand. £

MR. CUNNINGHAM: Don’t ask him
gquestions about verbiage‘that he didn’t write,
okay. That7s all.

MR. JAFFE: Make it simple.

BY MR. JAFFE:

Q. Did you review any corporaté records
as those are defined in the Exhibit No. 4 in order
to determine whether Penn Central had any permit as
thégﬁrg.described in interrogatory number 11?

}T”-_ A.- As I understand Exhibit 4, it tries
to détegorize the documents which were reconveyed
to Conrail, sbme 13,000 boxes reconveyed from.
Confail to us. We’ve already disclosed to you what

documents we’ve reviewed, and to my knowledge we
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haven’t reviewed any other documents other than the
ones we’ve told you we reviewed. And again, we

invite your inspection of those documents.

Q. The'answer to my question is nd?

A. The answer is what it is in the
reéord. |

Q. I’'m now asking you a specific
question. If your attorney has an objection to the

gquestion under the Federal Rules, he may make it;
otherwise_I would appreciate it if you would answer
the question.

MR. CUNNINGHAM: Mr. Jaffe, let me :
remind you of something. You'ré'arguing with this
witness. If it continues, we’re going to have to
take steps to correct that. |

‘A. Repeat your question; please.

-MR. CUNNINGHAM: Please quit-arguing
with the witness is all I’'m saying. The form of
the questiqn is extremely argumentative. I’ve
allgwéd_this to go oﬁ, but I’m not going to allow
it ?;Yﬁofe, I’11 téil-you right now.

MR. JAFFE: The record will reflect
whethgr it’s argumentative or not.

BY MR. JAFFE:

Q. Did you, and by you I mean Penn
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Central, review any corporate records as corporate
records_arg_defined on page 4 of Exhibit 4 to
determine whether any permits were possessed or any
permits were obtained by Penn Central such as they
are described in interrogatory number 11?

MR. CUNNINGHAM: Objection. It’s

been asked and answered at least twice.

Q. Somebody asked me to repeat. the
guestion. I don’t know if it was the witness or
you.

A. I'll answer the gquestion as bést I
can. I haven’t seen what you’re referring to as

the definition of corporate records.

- Q. Let me give you Exhibit No. 4,
please. | |

A. There was one understanding that
corporate recofd is any records in our'possession,
that is what is confusing about youf qguestion.

Q. I'm sorry. I thought since you héd
referred to.the'letter several times you were
famﬁiiar with it.

; A, I'm reading. This category of
documents includes old corporate records such as
tax records, ledgeré, minute books, old.stock and

bond'certificates no. Ledgers, minute books, no.
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0ld stocks and bond certificates, no.
Authorization for expense forms, to my knowledge,

no. Those would not be logical sources  for

~information responsive to interrogatory 11.

Q. Let me give you back,this exhibit
again, and could YOu please tell me if you have
reviewed real estate records as they’re defined on
the same page in order to respoﬁd to interrogatory
number 117

A. Not to my knowledge, no.

Q. Let me ask you to review the entire:*
exhibit, and we’ve been talking about.accounts
payable records and waybills as the only documents
that were reviewed. Let ﬁe just ask you to confirm
you’re using those terms as they’re defined in that
exhibit. |

A. fes.

Q. So there are no other bateéories that
are in this letter-that you’ve reviewed in response
to these_—; let melbroaden'the question to any of
theég-interrogatorieé?

A. "Outside of other sources that I
already.mentioned earlier'ih my testimony, that'’s
trde;

Q. Okay. Not referring specifically to
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this interrogatory, do you know whether Penn

Central during its operations at the rail yard, or
New York Central for that matter, were required . to
have any permit which would fall under the.

categories?

‘A, I don’t know.
Q. Okay. ‘Let me return your attention
_ N |
to Exhibit No. 4 one more time. Let me ask yous::

There were documents which were filed by the law
department of Penn Centrai; would they fit into one
of those categories or would they be another
different category?

A. .It's very difficult fof me to answer
because of the hypothetical nature. Documents like
that could be in corporate records, tax records,
could héve-been generated. from the law depaftment,
for example. I don’tlkhow. There could have
been -- there could be documents from the legal
department dealing. with emplovyee filings, dealing
wit@nsome_éort of employee discharge issue. 1It’s
imﬁggsiblerfor me to say.

Q. Let me turn your attention to
interrogatory number 1 and ask you to review it.

AL I have reviewed it. | |

Q. What steps'were taken to identify
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such_persons,as I requested in the intérrogatory?

"A.” The same steps as we’ve already

discussed.

Q. and as I understand it,uybu did not
speak with Mr.ﬁstockhofﬂ'in pfeparation for_tﬁose
interrogatory responses?

A. I am sure he was consuited or ﬁembeté
of. the real estate department were cohsulted about

them. Again, it would be my expectation they would

‘have very little information that would be

responsive to these kinds of interrogatories.

Q.. Just to be clear: When you say it(é

your. expectation, do you know whethef he was

N

consulted or not?

A. I do not know for certain whether he
was cbnsultéd; I_wéuld have expected him or |
someone from the reél estate department to héve"
input. |

Q. Let me direct your attention to
parégraph.number'2.in'YOur‘responsefthere in the

le of page 11..

A. Yes, I-see it.
Q. It Says;_”All employee records and -
information relating to Penn Central’s operation of

its rail system were transferred to Conrail," and
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then in this letter; however, there is indication
of employee™ files being located as part of the
universal of filings in Philadelphia. And I would
like it . if you could clarify that answer, because
it'é confusing to me.

A. Where on Exhibit 4 is there a
reference to it?

Q. Paragraph 1 shows three different
types.

A. Well, again, this is referencing

e

documents that have come back to us from Conrail.

TR,

These are not documents that we have kept in

e

possession.

Q. Do you have them in yodr possession
now?- |

A, Yes, that’s what we’re explaining..

Q. | I don’t see what the_relevénée is,

they went to Conrail and they came back. You have
then how, and as I understand it, you haveh't
reviewed them; is that correct? |
- A. We’ve reviewed some of them, that'’s
correct. |
Q. ' Your testimony was you had not
reviewed anything but waybills and =--

A. You were referring to the documents
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in general. When you said them, I assumed you

meant these 13,000 boxes that came back ffom

Conrail. My answer 1is, we reviewed some of them.
Q. Have you reviewed -- I’m sorry. Have
you reviewed the employee records in response =-- 1in

preparing your responses to interrogatory number
127
A, I don’t believe so, ﬁo.
MR. JAFFE: I think what we should
do at this point is take a S-minute break, and I
can review my notes and see if I have ahymofe
questions.
MR. CUNNINGHAM: All right.
| (Off the record.)
BY MR. JAFFE:

Q. .Earlier you had-identified a category
of documents that you identified as operational
records, do you recall that, not in Philadelphia,
but something here I think you séid?l

A. I don’t recall using that term.

There were documents here. I think I described
what is in the file here pertaining to this
lawsuit, yes. We usually refer to them as
litigation files.

Q. All right. So when you said, I
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believe that you said at one time operational
records, -yolu were referring to litigation?

A. Yeah. Those records that I described
for you earlier.

Q. All right. 'Are you familiar with‘an
organization called the American Associatiop of
Railroads or Association of the American Railroads?

A. Vaguely.

Q. Could you déscribe your vague
familiarity with them?

A. Vagueness 1is difficult to describe.

But generally I guess I’m aware that this

organization exists. I have had no interaction
with them and wouldn’t have had any expectation to
interact with them-given the nature of our business
at the time I joined, which was primarily
manufacturing, and now primarily insurance.

Q. All right. Other than what has been
the contacts that ﬁave been made through discovery
in Fhis litigation, are you aware of any other
inf%fmal contacts made with the AAR to determine
whethef'they had relevant documents to the
litigation? |

A, By Penn Central?

Q. Yes.
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A.. I'm not aware of aﬁy, no.

-Q.~ - All right. Let me turn your
attention to the other subject métters that you are
here to represent Penn Central for, and that’s
subject matter 19 of.our Rule 30(b) (6) Deposition
Notice.

Are you aware of any steps -- Excuse
me, let me rephrase that.
" Has Penn Central taken. any steps to

comply with the administrative orders identified in

=%

A. You’re referring me now to paragrap@
19 of Deposition E#hibit 2? ‘
Q. Yes;
A, I believe we had explained to yoﬁ at

some length in correspondence from outside counsel

why we believe in good faith we’re not required to

comply with that order. And if you would like me
to, I could difect you to that correspondence. I

think there’s a letter dated August 6th, 1992

-

diréected to a William Muno, M U N O, which sets
forth our position on that issue.

Q. May I see that letter, is that
possible? The letter that you identified ﬁo Mr.

s

Muno identifies Penn Central apparently has two
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reasons for noncompliance. One is its complaint-to
the special court, and the second is apparéntly its
belief éha; evidence is lacking that they are
liable; is that correct?

A. I believe that’s correct, yes.

Q. Are there -- And do those reasons

remain the reasons today?

A. Yes.

Q. And are those the only reasons?
A, It’s all I can think of right now as

you ask the question.

Q. So based on.thaﬁ, Penn Central --'I;
it corfect to say t;at Penn Central has taken no |
steps to comply with the administrative order?

A.  Well, we‘ve set forth to the
government why'we believe compliance is not

necessary, so; therefore, it would follow from that

that we haven’t complied. But compliance is a

charged word that has connotations to accuse

someone of not complying when théy don’t have to
compiyf:I think, it’s incorrect.

- We aré nét required to comply. And
we’ve established, at least we think, the good-.
faithfreasons why-we’re not required- to comply;'

Q. I‘m jﬁ;t trying to get to you -- you
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set forth the reaéons why you do not believe you
have to Comply?
A. Correct.

Q. And I Jjust want to confirm that based
on those reasons you, in faét,'havg not complied?

A. Well, again, I’ve answéred that
question. It would'bellogically inconsistent for
us to tell you we are nét required to comply and

then go ahead and spend the money and time to

‘comply.

We have not movgd'forward to comply_)
because we don’t believe it’s legally required of%
us. ‘

Q. I'm not being argumentative here.
And I think thét it would bé --

A, It’s not --

Q. Let me finish. It really'is-tﬁe mbst
efficient thing ﬁo just answer the questioﬁ.

And the reason I say that is Conrail
haswafgued that they do not have to comply,~that
the; have a good féith;reason for not complying,
but they have goﬁ; ahead and complied. |

| .If I asked the same question of them,

they would say, we don’t have a reason but we are

complying, for whatever reason.
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I just want to establish that, if it
is true, "whether Penn Central has or has not
complied, in fact, could you please tell me based
on those reaséns, has Penn Central taken any steps
other than writing this letter to comply?

A. I believe we'’ve writﬁén other letters

and had discussions including ways in which we

‘would participate in a remediation with government

officials and also with Conrail.

So other things havg been done to
discuss the issue. But other thah fhose things,
the additional letters, some negotiations over thé
terms of our participation in a remediation of the
site, I don’t believe we’ve taken ény other steps.

Q. As to those two reasons that are set
forth in the letter?

A. Yes.

Q.: Do you believe that each of them on
their own would be a sufficient basis for
nonccﬁpliance, or is it only the fact that.they
botﬁrékist iﬁ tandem that you haVe a sufficient
basis for-honcompliance? |

A. I believe they both proQide.
independent bases for us not complying, and I think

the argument is stronger when they are combined.
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MR. JAFFE: I think I have no
further questions at this time.
MR. JUNK: I‘“ve got a few.
MS. LANDEVER: Go ahead.
CROSS-EXAMINATION
BY MR. JUNK:
Q. Mr. Cioffi, I’'m Tim Junk, I’m Deputy
Attorney General for the State of Indiana. Earlier
in your testimbny you referenced 110 insurance
carriers?
A. That’s correct.
Q. Are any of those insurance carfiersg
companies of general liability policies?
A. That’s correct. Different layers,
and, yes. |
Q. For purposes of this lawsuit, has
Penn Céntral looked for insurénce coverage by any
of these insurers? |
A. | The answer 1is, yes, to the extent wve,
if ?nd when5it’s determined that we have any
lié%%lity-for this site, we would éxpect to proceed
against our insurance carriers. And as you knhow,
this whole area of ‘insurance coverage for

environmental liabilities is an issue of some

considerable litigation, and now it’s being
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considered as part of the reauthorization of the
Super Fund legislation.

So I would expect if we, 1f it'’s
determined that we have liability, that we woﬁld
try and proceed against an insurance carrier or
carriers, realizing that they have defense that
they would assert. |

Q. 'Have you asserted -- Do any of those
carriers have a clause that they have a duty to
defend'you? )

A. No. Generally our policies did not}

include duties to defend.

Q. Would any of these carriers have

‘documents independent of documents you’ve given

them-regarding this lawsuit, documents like
complaints and things like that that you wouldn’t
provide them with?

A. I would be surprised if they did. I

don’t know what. they had. It would surprise me if
they did.
P Q. - I was wondering before 1976 if Penn

Central would have some duty to notify insurers of
claims made against the company, whether of not
they’re willing to be --

A. There’s a duty to notify of claims
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asserted. Other than having, as you know, a
complaint-iﬁ-their file, I don’t know what else

they would have. Certainly I don’t think they

‘would have anything that we haven’t supplied to

them, but I don't_know.

Q. When you look at companies, if
liability is established in this suit, when you
look at companieé that may be liable for coverage,

which companies are those; can you give me those?

A. I don’t know.
Q. Can you identify them at a later
date -- What I’m wondering, if we want to direct %

discovery to these companies to see if they have
any records from 1976 or before, which companies
should we ask? N

A, Well, I could tell you pretty

categorically they wouldn’t have any documents

prior to 1976. The documents they would have would

be the complai%ts sent to them at or about the time
theﬁgdmplaint was filed.

| Also you need to know that the
companieé that weré in our insurance program in
1976 are nét necessarily the same companies in the
program today, and weren;t necessarily the same

companies in the program in 1968. That changed

kg s
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year to vyear.

~ - O0ur risk managers go out and secure

‘insurance and renegotiate, et cetera; new carriers

are brought in at differént layers, et cetera.
| Q. I’m going to switch topics here.

Earlier you referenced 15,000 claims that you
directly or indifectly supervised; do you recall
that? | |

A. I do recall that.

Q. You mentioned that some portions of
these are related to railroad operations, as I
recall? : : R

A._ I think what I said, was that the
asbestos claims and the hearing loss claims relate -
to the old railroad'operation, and then I said that
the majority of the remaining claims do not relate
to the railroad operations.

Q. ‘Well, I’m only interested in the
types of claims that might relate to railroad

operations, other than asbestos and hearing loss.

Do you have any-claims related to
workplace exposure_to.hazardoﬁs substances?

A. Not to my knowledge, no, other than
asbestos and hearing les.

Q. One final line of questioning. I
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understand you’re an instructor at the law échooi-

here? h

A, That’s correct.

Q. And you teach ﬁrial.techniques?

A. Well, I teach three courses on a
rotating basis.  Evidence, a course called pretrial

litigation, and a course called trial practice.

Q. I understand from.talking to Mr.
Cunningham on the break that you’ve authored some
book or books in this.area?-

A.' Yes.

Q. What would be the:title of the book N
and the pﬁblisher?

A. : There’s a book called Ohio Pretrial
Litigation published by a company called Anderson
Publishing company, and a book I coauthored called
Sixth Circuit-Rractice Manual, published by the.
same company. o - \

MR. JU&K: No further questions,
thagk you.
N | MS..LANDEVER: I wéuld like to take
a break before Q;-start. |
(Brief recess.)
CROSS-EXAMINATION |

BY MS. LANDEVER:
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Q. Mr. Cioffi, my name is Carolyn

Landever-and I’'m counsel to Conrail.
.A. Okay.

Q. We now know that you are a trial
attorney and something of an evidence expert, so I
take it that you understand the normal procedures
in the deposition?

A. I do.

Q. Okay. I will attempt to ask
questions as clearly as possible; if you don’t
understand a question, please ask me to rephrase
it. I will be addfessing all questiqns to you. #f
I want to address a question to counsel, I will agk
Mr. Cuﬁningham a questioﬁ.

A, I understand.

Q.. Okay. I understand that you are here

in response to the United States Deposition

Notice --
A. Yes;
Q. -- 30(b)(6), and one pefsonallylfor
youg | | |
A, Correct.
Q. Are you here as well in response to

the Notice of 30(b) (6) Deposition from Conrail?_

A. Yes.
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Q. Okay. What topics from the Conrail
30(b) (6) Deposition Notice are you here to'address?

A. Well, within the confines of -—— I've
explained most of the case in terms 6f our |
1imitation on records and personnel. I’m probably
the person with the most historical knowledge of
these matters, all of the matters addressed in your
30(b) (6) notice. |

Q. So are you here to speék on response
of Penh Central to all of those matters?

A. I will, yes.

Q. Okay. Was your preparation for thei
deposition for Conrail the same as your preparation
for the Unitéd States depositioﬁ? |

A. Yes, esseﬁtially.

(Cioffi Exhibit Nos. 5 through 8 were marked for
identification.) |

| Q. All right. I have marked exhibits, I
would like you tb take a look at Exhibit No. 5,

which is defendant Conrail’s second set of

inﬁkfrogatqries.and request fof documents to Penn
Cenﬁral.

A, I’ve reviewed it.

Q. | And Exhibit 6, whiqh is'Conréii's'

third set of interrogatories and requests to Penn
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137 .

Central.

"A.” " I've reviewed this, yes.

Q. Are tﬁese the interrogatories that
Penn Central responded to?

A. I believe ﬁhey are. I haven’t
studied theﬁ thorouthy, but I’1l1l accept your
representatioh to that effect.

Q. Now, we have also marked additional
exhibits, Exhibit No. 7 is Penn Central’s response
to Conrail’s seéoﬁd set of interrdgatories and.

requests for documents, and Exhibit No. 8 is Penn.

‘Central’s responseée to Conrail’s third set of

interrogatories.

A. Okéy.

Q.- Are these the Penn Central responses
to the Conrail second and third sets of
intefrodatories?

A. I haven’t reviewed them in detail,
but I’11 accebt your representation that these_are

comp&gﬁetcbpiesl yes.

Q. "Could you look at the third set of

N3
L

interrogatories?

A. Exhibit 6; is that right?
Qo YeS.
A, Okay .
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Q. And if you would look at -- I’'m
éorry. Penn Central’s respbnse to the'third.sét of
interrogatories, which'I believe is Exhibit 8.

A. Okay. I have it in front of me.

0. Will you look at what would be, if it
were humbered, page 67

A. Yes.

Q. Is that your signaturé at the bottom
of the page? |

'A. It looks like.it. It looks 1like I.
was in a hurry/ actually.

MR. CUNNINGHAM: Or you'’re a _ é
doctor. —

A. That’s my signature.

Q. Okay. If you would look just for
clarification, in the fourth sentence of this
verification.

A. Yes.

Q. You speak of response fo Plaintiff

United States first set of interrogatories and

reqéést for production. I take it that was just an
erfor? |

A. I\assume so.

Q. S§ this 1is a.vefification of

Conrail’s --

J
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A. Correct.

;Q.‘-:-~ interrogatories?

A. Again, there is another typo on this
as.well -- Go ahead. |

Q. So did you verify under oath Penn

Central’s response tce this third set of
interrogatories?

Ao Yes,.I did answer that. I was
intending to do so. Either a typb or computer
error in which.the person rerunning it didn’t take
out the appropriate name.

Q. Are you familiar with your

obligations under the Federal Rules to answer these

interfogatories fully?
'AQ I am.
Q.  Are you familiar under the Pederal
Rules of your opligation to answer these
interrogatories completely? |
A. Yes, I an.
Q. Are you familiar with youf obiigation

R V.

to answer these interrogatories in a responsive

manner?
A. ‘Yes.
Q. '~ And in a nonevasive way?
A. Yes. - |
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Q. Did you answer these interrogatories
separately?” -

AL I don’t know what you mean by tﬁat.

Q. - The federalvrule requires that you
anéwer interrogatories separately, fully under

ocoath?
- S

A. I believe the documents speak for

itself in that they are answered separately, yes.

Q. Did you answer these interrogatories
fully?

A. I believe so, yes.

Q. Can you describe to me how Penn

Central prepared the respbnses to Conrail’s
intérrogatorieé?

A. Well, I believe I outlined the
approach earlier tb answering interrogatories in
general. We recéived many sets of interrogaﬁdries
in the course of litigation. I will instruct
members of my staff, perhaps initially, to bégip

gathering documents or facts really that are.

i

reSﬁdnsive,'since interrogatories ask for facts.

My paralegal and perhaps others in
the corporation; fbr example, someoneuin the real
estate department if relevant, will then confer

together, sometimes with me and then always with
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outside counsel.

- 'Outside counsel will also conduct a
fact invest;gatién and informal inVestigation going
on vis-a-vis the inte:rogatories in question with
his or her additionai fact investigation, so that
the answers ean be as complete as possible.

The goal of this process is.fo convey
all the information known to a company that is
responsive. i

Q. As the party, or as the individual
verifying your company’s responses, do you overseg
the gathering of this information? )

A. Yes.

Q. What steps do you internally take to
ensure that Penn Central’s interrogatories answers
are true; what steps did you take?. |

“A. I think I outlined those steps. I
will confer with persons inside the corpofation. I
may ask them questions, talk to ceftain individuals
abog&_;f'they'have'1ooked aﬁ -- at the documents in
theifecord_center. I Will ask them if they have
discuésed'the_matter with outside counsel. I’11
talk to outside counsel;when I review a first draft

about the interrogatories.

These interrogatories, it’s my
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expe:ience, may undergo two, sometimes three drafts
as more information is gathered.

Q. What steps do yéu persohally.take to
ensure that Penn Central'’s ihterrogatories
responses are complete?

A. All the steps I;ve just outlined and
that I discussed in my answers to Mr. Jaffe'’s
Questiops.

Q. Just for the sake of clarity at this

point here; are there any in particular?

a. Well, facts in this lawsuit or any %
other lawsuit comes from two things; documents, %
things, and peopie. So we make an effort to locate

and identify people who have facts tolcontribute~in
answering to interrogatbrieé and things that might
contribute understanding of the documents.

So we look in these two sources, and
try to exhaust those two.sources to answef the

interrogatories. We can’t get information from any

othe;&$ourcé;that I'm aware of.

kY

Q. So that is a complete investigation

)

and  therefore your responses are complete?

A. That’s how we go about doing it, and
I‘’ve already answered they are complete, yes.

Q. What steps did you take to ensure
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that Penn Central’s interfogatoriés responses were
not_evasive?'”

- A. I've read them. If they answered the
question fairly and conveyed the information in ouf
possession, theﬁ they were not evasive. And as I
mentioned in my earlier testimony, it’s not our
goal to be evasive in'litigation. I find that it
really eventually just simply adds to the cost of
the litigation. |

My style, I prefer to get all the.
facts.out on the table, 97 percent of all |
litigation and settlement prior to trial, the
sooner the other side understands the facts, the
sooner we understand fhe facts, the sooner we can

have meaningful settlement negotiations and resolve

the case.

From a corporation’s point of-view,
all 1itigati§n is a problem. It’s a problem that
needs to be_resolved. And as I said, in 97 perceht'
of“g&lféaéééi statistically it gets resolved in
setf}ément negotiétiohsf That’s our goal. Get the
information‘out, ﬁake sure the other side is

assessing the information correctly, and if at all

.pbssible,_try to resolve it on reasonable grounds.

Qf So'your response that you assured
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that Penn Central’s response were not evasive is
because you  ensured that all of the facts were out
on the tablé? |

A. My response is what I just said.

That’s part of my response.

Q. Okay.
A. It probably would go quickly if you
don’t recharacterize my testimony. Just let my

answer stand.

Q. .If you disagree with what I‘’ve said
and --

A. I think you only stated part of it;;

Q. Bﬁt that part is true?

A. "Accurate.

Q. What steps did you take to maﬁe sure

Penn Central’s interrogatories answers were
responsive, you mentioned, and.fairly?

| A. My definition of responsive, and I
think this is feflected_at least in Black’s Law

dicgiohary, is that if the question is attempted to

responsive.
So I look at the answers and make a

determination if the answer is trying to fairly

" respond to deal with the issue raised in the
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guestion, then it’s responsive.

.Q:.__By fairly, do you mean in a
judgmental-sénse, Oor you mean what? |

AL I don'r know. I don’t know what you
mean by judgmental sense.

Q. lrou can say somethihg-is féir.or
unfair; you’re not using it in that sense, right?

A, ;'m using fair in the sense of a good
faith effort to respond to the question. Yes,.
(Cioffi Exhibit No. 9 was marked for
identifiéation.)

Q. I would also like to give you Exhibﬁt
9, which is the third-party plaintiff Conrail;s 7

first request for production of documents to

third-party defendant Penn Central. And you’ll:

notice that the first, the second, and third
request for prdduction-of documents was
incorporated in the interrogatories that you have
alreqdy received.

What role did you persdhally have in

responding to these document-requests?

A. Well, the same role as I‘ve already
outlined;

Q. Could you recap, please?

A. What part of my previéus answer don;t
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you understand?
. Q. Your previous answer was in réference
to fhe United States dodumeht requests. |
| a. I’'ve answered that gquestion
specifically with respeét to youf gquestions about
Conrail’s third set of interrogatories.‘-I'taok the
same steps.

Q. So.you took the same steps as you did

A

for the interrogatories?

A, Essentially, yeé, Thatlis inquiring.
of péople who might have informatioh'and, again,
who could direct us to documents specifically,'én%
then specifically ascertaininé'what documents are
in éur possession that might be in response to
these.

Q. Who-hélped --
A, And-thén again; to go on; outside

counsel obviously is involved in reviewing the .

‘documents, the universe of documents in deciding

which documents are responsive, or at least

%

récf@mending to me what documents. are reSponéive-
and What aren;t respdnsive and what are protécted
by privilége. And.I:confer“with counsel and_theﬁ
make a determinafion;* |

Q. Who actually prepared the responses?
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a. Well, they’re prepared by the
corporationj'the corporation’s responses. Now,
like any other corporate document, there may be
varying degrees of participation by outside
counsel. Outside counsel, litigation counsel
obviously play a part in responding to the requests
and interrogatories.

I can’t tell you specifically if they
did 80 pércent of the work or 40 percent of the
work in, K these. But they are intimately, as you
know, in litigaticen involved 1in resﬁonding to
these.

Q. What did you do to ensure the’
validity of responées and gender by outside
counsel?

A I don;t know what you mean by thét

question; the validity of the responses.

Q. Do you oversee outside counsel?
A. Yes.

Q. So ultimately these responses are
yougs énd_you'-- |

A. They're served upon the corporaﬁion,
the corporation responds to it, and we get.
assistance from outside counsel in doing that. And

I oversee the delivery of that assistance or legal
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service, yes.

“Q.” - Did you personally do any searches
for relevant records?

A. Pefsonally; this is in regard to

Exhibit 97

Q. As well as the first two, which I
believe are -- or the second two, which are Exhibit
7'and 8.

A. I may have, I don’t specifically
recall. It would, however, be unusual for me to go

to the files in Philadelphia, for example, or

anyplace else to try to pull out these documents.%

Q. If not you, then who did make the
searches for relevant'fecords?

A. Well, a combination. My paralegal
wiiI make the search, perhaps, at.my direction, or
the universe of documenﬁs to the ektent they might
exist. Now, we’ve already gone thraugh'at_some
length, while virtﬁally none of these documents
exist in our possession, but to the extent thé
doc;mEnts exist, the universe theh is madé |
available to outside counsel who will review them
and make recommendations to me as f've already said
as fo whét’s responsive, what’s not responsi?e,

what’/s privileged and what’s not privileged.
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Q. Would you look at Penn Central’s
response;tO‘Conréil's third set of interrqgatories
and réquest for documents?

A. What’s the exhibit number you want me

to look at?

Q. It is Exhibit 8, I believe.
A. Yes, I have it 1in front of me.
Q. You at least dated your verifiéation‘
May 4th? |
| A. Yesﬂ
Q. Did you receive an updéted report oﬁ

available documents as you had described to Mr. .
Jaffe previously, at phat date?

A. I don’t know 1if it was-at that date,
but I would say that if I did not directly, céunsel
had access to that review process and was updated,
yes.

Q. So there is no evidence that is not
included in your responses as of May 4th?,

A A. No evidence?

Q. No evidence that you have not
menfioned that Qould not be --

_A. To my knowledge, let me answer your
gquestion --

Q. Let me rephrase that. Is all of the
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evidence you know of included in your responses?

=a.‘-=All evidence that we were aware of
that was responsive and not privileged was
provided, vyes.

Q. What did you do to ensure that you
were using the entire universe of documénts
relevant to thesa specific document.requasts?

A.  Well, we considered where these
documents might be, and I think:I'have already gave .
the example, if you'ldoked in'our_warehouse'there
are literally hundreds of thousands of docuﬁents d
that_might'deal -- accounting records from the tuga
of the century or corporate resolutions, et

cetera.

Obviously, none of'those were .

consulted and none of those boxes were looked at.

And given the fairly unique facts that all the

operational records of the railroads. were conveyed

to your clients in 1976, it made the universe of

3

-dogghents in response to, or contained in Exhibit 8
faf%'y_small, predominantly_consisting of those

.

documents that were reconveyed to us by Conrail
when Conrail no longer wanted them.
Q. So your response does ‘include those

documents in the Philadelphia warehouse?
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A. Yes. To the extent that we excluded
them from'éur'séarch_because it certainly didn‘’t
appear.to us that ‘any of those would be
responsive. So there are literally hundreds of
thousands of doéuments in responding to these.. We.
don’t look at all those documents; We exclude
broad categories.that are unlikely to qontain any
information that’s responsive.

Q. Did the searches that you asked your
two individuals to make in Philadelphia include |

searches for documents requested by Conrail’s

document request? - ‘ $
A. I don’t believe. Now, I may be
wrong, maybe I might state this: I don’t believe

they were given the documents request and said, try

to find these. As I said, the instructions are

mucH broader. .Thére_are other cases involvéd
besides this one, and-they're given very broad
requests such as, any document ﬁhat mentions
Elkhart Yérd, | |

.3 ' "Oﬁr,belief being that that will

uncover all the universe of documents and then we

 can be more specific if indeed any of those

documents exist. And I think I‘ve already

testified that the documents reconveyed to us, as I
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put it, from Conrail, they appear to be vefy, very
unlikely;'ahd”more than a-couple thousands of boxes
have verified this: They appeaf to be Véry,lyery
unlikely to contain any eQidenqe requnéive..

Q. The.second set of interrogatoriégzand

responses from Conrail was dated August 20th,

11993,

A. Yes.

Q. Which.I understand would have
prédated the beginning of your seardhes at the
warehouse?

A. "I don’t know for sure. It would ha;é
begun in that time frame. My récollection is kind
of at the end of last summer. But I don’t know for
éure; |

Q. So nonetheless, you did not direct

any searches based on document requests from

Conrail?

A. Well, I did to the extent I’ve
already explained it. If documents mention Elkhart
or refer to them, yes. I did not instruct anyone

to give the people looking through these documents
a document request and ask them to go look . for
those particdlar documents.

I did; however, see to it that there
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was a method intplace by which response of
documents would be-discovered. But it did not

appear to me to be very effective to give them a

set of document requests that they might not-

understand, and it would considerably slow down the

process.
Q. Did that include documenté that might
have been applicable to Conrail’s interfogatories?
A. I didn’t understand your questibn.
Repeat 1it.

Q. You said that you didn’t direct anyg

searches as might have been informétive to
Conrail’s doéuments regquest.

My question is: Did you direct any
searches that might Have helped YOu respond to
Conrail’s interrogétories that weré_——

| A. Again, you’ve mischaracterized my
testimony. There havé been instructions to pﬁli
out the universé.of doéuments that refer to the
Elkyd:t Yard}: I believe that that method will
uncé@éf al1 documents that are reviewed that happen
to bé féspbhsiVe to your interrogatories or yoﬁf

document requests. That’s how it was done.

Q. So to the extent that your responses,

either to the docuhents requestvor_tO'Conrail's
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interrogatories include no documents or reveal nb
docﬁmeﬁts; itis because you do not have any
documents?

A. That'’s correct.

Q. Now, I Qould like you to look at Penn
Central’s responses to Conrail’s second and third
set of interrogatories. We have a verification
from you for the third. |

Can you verify Penn Céntrﬁl's
responses_to Conrail’s second set of
interrogatories?

A. What exhibit for this deposition aré}
you looking at?

Q. Exhibit 7 and 8.

A. I don’t see.a verification on 7; is
that correct?

Q. I don’t either...But I’'m asking you
if you do verify these responses‘since it appears
that no one at Penn Central formerly has?

EX A. i'I don’t know. Maybe the page is
mingﬂa or was misplaced when you copied or
collated that; I don’t know the answer to that.
I'll go back and confer with counsel, to see if
there was a verification sent to you; And if you

would like a separate verification, I can prepare
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one.

-Q.~ My question 1is just whether or not
you do verify these responses.

A. I would expect them to be accurate
and complete. But it doesn’t look like a
verification has been signed.

Q. Right. Had you been asked under
oath, would you have signed such a verification?

A.. I believe so, but I haven’t studied
these in Some time; And based on my experience
witﬁ the law firm of Frost & Jacobs and Mr. %
Cunningham and my staff; I would expect them to b%
accurate, and they understand what my expectatibn;
are.

Q. and, in fact, Conrail’s third set of
interrogatories merely asks you to fully and
completely supplement your answers to each previous
interrogatory?

A. That’s my answer.

fQi_ In fact, you would then by verifying

-third set, be verifying the second set?
A. I’'m not going to gquarrel with that.
Maybe. There isn’t & verification there. TIf you

ask me if it’s accurate, I believe it to be

accurate, but I haven’t studied it.

SPANGLER REPORTING SERVICES

PHONE (513) 381-3330 FAX (513) 381-3342




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

156

Q. - I would like you to read
interrogatory'pumber 4,\which.I beiieve YOu.can
mosﬁ éasily find.

'MRf CUNNI&GHAM: Exhibit number,
pléasé? |

Q. You can most easily find it in

Exhibit No. 7.

A. Okay.

Q. As well as Penn Central’s response to
interrogatory number 4, in the second set on page
4, in the third set on page 2.

A. Yes, I’ve read 1it.

Q. Is this a true response?

A.  Yes. )

Q. Is this a cémplete response?

A. I believe I already answered those

questions, ves.
Q. This is all the information that you
had available at the time of responding?

A. Yes. Yes. The answer is yes.

Q. Did you review the response at the
time’it was written?

A. " I believe I reviewed this response
and probably earlier drafts of it, yes. |

Q. Did you inguire whether any more
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responsive ihformation was available?

“A.~ - I'm sure I probably did.

Q. And you were told that this was all
thefe_was? |

A. Yes. And I also searched my own
meméry, relied upon my own experience as to whether
there might not be more information, specifically

as to what was done at the Elkhart Yard, yes.

Q. You relied on their recommendations? |
A. Yes;
Q. You were asked to state each fact and

identify each document that Penn Central-relied‘
upon in interrogatories number 47

.A' Yes;

Q. Are there any facts that you stated
in your responses tolinterrogatory number 47?

A. Are there facts stated, yes. . The

document speaks for itself. There are facts.
Q. Can you point a fact out?
- A, Well, if you start in the first

& .
sentence, there is a fact stated that a plaintiff

may only recover its response costs.  That'’s that
fact.
Q. That’s not --

MR. CUNNINGHAM: Wait a minute,
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please. May the witness finish his angwer?
..‘Q." Exéuse,me, if I --

MR . CUNNINGHAM: I don’t want tb
argue with-you. Mr. Cioffl, feel free to complete
your anéwer. | \

A. That’s a fact, but go ahead. You
want to ask anothér.question? Go on. |
Q. I didn’t mean legal assertions of
fact, legal assertions as facts. ‘I’m not talking
about qrammafically.
When someone asks you if you have any .

facts to support something, are there any such

facts in this answer?

A. Well, the interrogatory states each
fact and please state each document. You asked me
to articulate a fact in the answer. I just did. I

think it’s pointless for us to argue whether you
think it’s a responsive fact or not.. I think it
is. I’m not'the.fihal arbitrator of that. Aall
right. So it'’s ﬁot géing tb'advance the ball for

us to argue about it, but I’1ll go on if you would

like me to.

-Q. Yes, please.
A. There is a fact in the next sentence

dealing with, and again the document speaks for
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itself, about Conrail not performing the work
consistent with the National Contingency Plan.

Q. What 1s the fact there; is that an
assertion?

A. Not coﬁsistent with the NCP is a.
fact.

Q. Do you have any facts other than
assertions in this response? |

MR. CUNNINGHAM: Well, you’re
characterizing. I hate to interrupt. Is this some
kind of test of his knowledge; what are jou.doing{
I don’t understand what your purpose is, Ms. “
Landevef.

Q. Go ahead.

A. I stated to you what I think is the
assertion of a fact. What I beliéve to be
assertion of a factj The sentence goes on as you
can see,.tﬁere is an assertion about the fifth line
dowﬁ about failure to conduct an investigation of
the%@;khért Yard in a cost-effective mannérf That’s
a ﬁ&gt;

I recognize that you may disagrée.

with them, and it will be subject to proof at

trial. But they’re facts. We’ll disagree, that’s

what litigation is about. They are facts.
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Q. Do the facts that you are pointing

out provide any evidence?

a. I wasn’t finished, but go ahead. Ask

another quéétion.
MR. CUNNINGHAM: This is not the
first time -- |
Q. Go ahead.
MR. CUN&INGHAM: -- that she has

done this to you.
A. IThe last sentencé deals with the

documents, and there. is a reference to some

EL A P A

specific documents in the response.

MR. CUNNINGHAM: Ms. Landever, let
me point.out to you, when you have a gquestion
before this witness, please permit him.to complete
his answer before you start another question. Will
you do that for me?

MS. LANDEVER: If the witness asks
me --

. MR. CUNNINGHAM: I’‘m saying, will

youé&d{that for me?

e

MS. LANDEVER: If the witness needs
me to wait so he can complete his answer, I will do
so.

BY MS. LANDEVER:

SPANGLER REPORTING SERVICES

PHONE (513) 381-3330 FAX (513) 381-3342

e s e



10
11
12
lj'
14
15
16
17
18
19
20
21
22
23
24

25

161

Q. Can you point out any parts of any

documents that you’ve listed in your answer that:

resporided to this interrogatory number 47?

A, Can I point to any part'of any

document?

Q. Yes. You say, or Penn Central says

'in its response, "Penn Central will rely upon

documents including those present in US EPA’s
administrétive record, including but not limited to
Phase I, II and III remedial investigations, the
Phased Feasibility Study for the Conrail Site, th%g
Hazard Ranking System worksheets and fesponses toé
comments thereon prepared by’US EPA, US EPA’s |
Record of Decision" --

A. What are you reading from? You lost
me there.

Q. - Supplemental answer 4 in Exhibit 8,

page 2 to 3.

AZ. Okay.

Q= ) You recite in this supplemental
answer, "many of the documents that have been
generated in this case," is thefe any speéific part;

of any of these documents that you can point to as
a more specific response to this interrogatory?

A. Well, if you care to show me the
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document, perhaps I couid.

Q. " Well, this was the response that Penn

~Central providéd us .

A. Now you’ve asked ﬁe another
question. 'Can.you refer to any specific section of
those documeﬁts? And I certainly cannot do it by
memory. So 1if you have §omething you want to show
me,.f will take the time to look at it and try to -
respond to your question. I cannot do it from
memory. |

Q. Did you have in mind as you drafted

this answer any particular parts of any of these x
documents?.

A. Well, of course. We wouldn’t éxpect
evéry word of_every.document.to reflect our
contentions,.but, yes, there are parts of those
dbcuments._ And if you would like to ask us what
parts or when we look and review the docﬁments, we
can tell you that.

i Q. Why didn’t you tell us in response to

tﬁefinﬁerrdgatory?

A. Well, the interrogatory says idehtify
each document. That was done. It_didn’t say, now
exglain what parts of those documents, et cetera,

that kind of detail is, to my knowledge of the
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rules of proceduré, inappropriaté rea1ly for
interrogatories, and that kind of level of detail
is usually obtained through the deposition of
expert witnesses wiﬁh_the documents in front of
them so they can explain to you what the trial
testimony is going to be like.

Many courts, in my experiénce, the
federal courts'around the country would not permit
that level of detail 'in interrogatories.

Q. Do you believe that -

A. And finally, your answer didn’t caig

for that level of detail, or your question, I

~

should say.

Q. Do you believe that anything more
specific than all documents ih the case is called
for by this interfogatory?

A. Yes.

Q. In that case, how did you determine
what specificity wés called for?

_ A. By looking at your question and
tryghg to fairly respond to it. When you asked to
identify document$,_and we idenfify.them, I think
that’s trying to“féiriy respond to your question.

| You’ve now interposed a neﬁ'question

today, could you cite to me specifically what
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seétion of those documents you‘re referring to.
You.didn;t ask that question in your
interrogatory. I think it’s inapprdpriate,-quite
frankly, for én_interrogatory question.

Q. Okéy. .Let’s_turn to interrogatory
number 5, which you can find on the second set on
page 5, and third set, page 3.

CA. Yes, I have it.

Q. Can you read the interrogatory and
Penn Central’s responseg?

A. Ookay. lI?Qe read page 5 of Exhibit 7

and I'm now reading page 3 of Exhibit 8. 1I’ve read

them.
Q. Is this a true résponsé?
A. ies.
Q. Is this a compléte response?
‘A. Yes. I’ve answered that to all the

questions, and my answer applies to the specific

gquestions as well. y

g MR. CUNNINGHAM: Please don’t repeat

qgeétions when we’ve been here already now almost

four hours. He has answered that question at least
three times. Please don’t do it again.
Q. Am I to understand then that every

one of these interrogatories is true and complete.
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and based on all of the information you had at the
time of responding?
A, You’ve already asked me that and I'’ve

already answered, yes.

Q. Okay. Did you review the response?
A. Yes.
Q. Did you inquire whether any more

responsive material was available?

A. Yes.

Q. And the answer was?
A, The answer was that the responsive

material is contained in the answer.

Q. There were no additional facts_

‘available at the time of preparing this that were

responsive?

A. Yes.

Q. What previous discovery are you
referring to in your.supplemental answer 57?

A. Well, your gquestion is answered again
in the text of the document, it says brevious

G

diéédvery including information supplied by Mr.
Wilson Elliot, then goes on to identify another
individuals.

Q. Is there additional discovery?

A. Additional to what?
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Q. Well, you say previous discovery,
including? ~ - -

A. Yes.

Q. Is there additional previous
disc&very that you could be more specific about,

¢

other than the Wilson Elliot information?

A. Not as I sit here -today. Again, this-

supplemental'answer tried to answer based on
additional -information your gquestion number 5. And
if your question to me.is: Are there.any-other
facts responsive to gquestion number 5 that you

haven’t disclosed to Conrail, then your answer is,.

no.

Q. What do you mean by information

supplied by Mr. Wilsbn Elliot?

A. Facts, statements.

Q. Could you be more specific?

A. I can’t. I didn’t interview him or
speak with him. Counsel did in Mr. Cunningham’s

firQw éhd the best source of that information would
be*ﬁ?t Elliot himself.

| Q. Well, I’m just trying fo understand
your.interrogatofy response. When you speak of
information supplied by Mr. Elliot =--

A. We’ve identified the individual who
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supplied the information. As I ‘understand the
discovery process, you go and ask him. He’s the
best source. It’s fairiy fruitless and, in fact, I
know it is admissible evidence-to get from me. Go
and ask him what he knows about the site, that’s
how we learned about 1it.

MR. JAFFE: I’'m sorry, I have to
interrupt here for one moment. Our understanding
is thaﬁ, first of all,.it's cleariy admissible
evidence, because it’s admission of a party
deponent. Secondly, it is not up to you, the
deponent, to détermine the best source, it is up_ﬁg
the person taking the deposition whether it is |

relevant, whether it is within the scope of

.discovery.

The discovery rules don’t'talk about
the best source anywhere. She asked the question,
she deserved an answer. You’re being evasive.to
all the.questions today. It’s just prolonging the
depqsition. | |

. MR. CUNNINGHAM: I object to that

characterization. We’ve answered every question.

And as a matter of fact, Mr. Wilson Elliot was

employed by Mrs. Landevef’s clients for over ten

years, so you can find out everything you want from
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Mr. ﬁliiot.
~ - - MS. LANDEVER: That’s not -- Excuse
me. |
MR. JAFFE: That’s not relevant,
whether he’s the'best source. |
MR. CUNNINGHAM: I’m not going to
argue on the record here. We’ve got time problems.
MR. JAFFE: It will just go a lot
smoother. She asked a duestion.
THE WITNESS: And the answer was
given.. Your mischaracterization of my testimony is

totally inaccurate. And the document will speak

-for itself.

BY MS. LANDEVER:

Q. And.the document says information
supplied by, and that’s as specific és you can be;
is that right? | ._' \

MR. CUNNINGHAM: Again, he’s

answered that question.

e A. That’s as-specific as I can be in
resﬁonse to your guestion today. Yes.
Q. Okavy. At the bottom of that

paragraph, the last sentence, again, you'refer to,
"previous. discovery also indicates," can you be

more specific?
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A. Would you direct me-to a line? I
can’t see it |

Q. It’s the sixth line from the bottom
onh page 3.

A. Yes. Ahd your gquestion is?

Q. Can you be more specific than merely
previous discovery?

A. No, I cannot.

Q. Okay. Did you draft this response?

MR. CUNNINGHAM: That’s been asked,

too, go on. | |

A. I don’t believe I did. -Initialiy --;
I think I have exblained the process. These drafts
are done 1in cdnsultation with counsel, and I cannot
sit here today aﬁd tell YOU which answers I drafted
60 percent of or 30 percent of. It’s a
collaborative effort.

Q. You believe that counsel drafted this

response?

& A. I believe that counsel collaborated
wifg me in résponding to them. Whét percentage he
drafted or she drafted and whét percentage I |
drafted, I can’t sit here and tell you that.

MR. CUNNINGHAM: Let's_gO'off thé

record.
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(Off the record.)
BY MS. LANDEVER:

Q. .Specifically, just about this last
sentence, if you cannot recall of don’t know what
previous discovery means in this sentence, did you
draft this résponse?

A. I’'ve énswered-that; it was a
collaborative effort.

| Q. Okay.

A. ff you’re asking me.Who wrote those
words,.I.don1t Know. |

Q. But you don’t know what prévious
discovery means in thaﬁ sentence?

A. Previous discovery is referring to‘
interrogétory.answers, it’s referring to responSes

to requests for production of documents, it’s

referring to deposition testimony, it’s referring

to information'that might haQe been exchaﬁged
informally. ‘
- The.pqint is this: To get the
spééific facts, all I’'m asking you is, we’ve
identified the people as we are required to do, you
have ‘their names. It will be very fruitful, much

more fruitful for you to go to them and ask then

about these facts. That’s how discovery préceeds,
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you all know that.

Q.7 1 believe this final sentence in the

paragraph -- |

MR. CUNNINGHAM: Off the record.

(Off the record.)

MS. LANDEVER: I really would
appreciate it if we don’t continue with this. We
all have planes ;o catch.

’MR. CUNNINGHAM: Why would you ever
ask a question about what 1is previous discovery? I
don’t understand the purpose of that. Previoue ..
discovery is -- _ - 5

MS. LANDEVER: These sidebar
conversations are not necessary. I would like to
just ask the witness --

THE WITNESS: I‘’ve answered it. Do
you have another question? |
BY MS. LANDEVER:

Q. It appears to me, this fourth
senﬁ%nce, "p;evious discovery also indicates," it’s
notgreferring to any of the individuals that you
have named, so.previous discovery also indicates
that there was no change in chemical usage.

A, I just explained to you what previous

discovery means in my understanding. Is there
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something about that answer you don’t understand?

Q. Just to make sure that I got it,

previous discovery means all discovery previously

‘done 1in this case; is that right?

A. I think that’s a fair understanding,
yeah.

Q. Have you learned of any more
information since drafting this intefrogatofy that
is responsive? |

A. Not to my knowledge, no.

Q. Okay. And is that the case as well.

with interrogatory number 47?

A. That would be correct.

'Q.. Okay. Moving onto interrogatory
number 6, which you can fiﬁd in the second set on
page 6, and in the third set on page 4. Having
already established that this is a true, compiete
response answer based on all the information you

had available; is this all of the information you

‘have now that is responsive?

A. Yes.
Q. In your supplemental answer 6 you
refer us back to.supplemental.answer 5.
Do you have any different definitioné

or more specific explanations of the phrase
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"previous discovery" as used in supplemental
answer 5 or information as used in supplémental
answer 5°7?

A. No.

Q. | Coﬁld_you-pleaée read intérfoéatorf
number 7. and Penn Central’s responses in the.second
set; page 6; third set,'page—4.

A. "I’ve reviewed the sectioﬁs you asked
me to.

Q. Okay. Once again, I understand that
we have established that this.respoqse is true,
complete, based on all the information you had at:
the time of'fesponding and was reviewed by you? “

A.. Yes.

Q. ‘In your answer 7 in the second-set of
interrogatories( you speak éf all discovery done,
all documents produced, and all depositions taken.

Can you be any more specific? |

A. You're airecting my attention té the

supplemental answer 77
: Q. No. Your original -- second set in.
respdnée to 7.

A. I think the suppleméntal answer

attempts to be more spécific.

Q. All right. Let’s look at the
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supplementél-answer. Yoﬁ speak once again of your
answer to iﬁterfogatofy 5; which referred to
previous discovery and information.

| Can you be any mpfe_Specific about
those answers with reference to interrogatory.7?

A. I direct your attention to the last
sentence in supplementél answer 7. That’s our
attempt to gi;e, to.identify for you thevpeople who
have more'specific_information.

Q. Okay. Before we turn to that last --

MR. CUNNINGHAM: - Aré'you finished
with your answer?' |

THE WITNESS: I‘’m finished, yes. Go

ahead.
Q. Before we turn to the last sentence,
let. me just make sure: In the first'sentence,

'since these are different points that are being

made, yau speak of previous-disgovery.
And once again, do you have any more
spe%jfic information?
: A. No.

Q. Okay. . And the second sentence on a

'new point you also speak of previous discovery

indicating?

A. No.
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Q. =~ Can you be any more specific?
AL, - No.
Q. All right. Now, to this third and

last point that you were just noting, you speak of
;orrespondenbe'between Wilson Elliot and Mr.
Barklay and cOrrespondence between Wilson Elliot
and Mr. COnneliy? ’ |

A. Yes.
(Cioffi Exhibit Nos. 10A through 10G were marked

for identificatioht)

Q. I have-marked as Exhibit 10A,'a

‘letter from Wilson Elliot to Mr. Barklay. Can you{

pléase read that letter?
' A. I have read 1it, yes.

Q. Where in this Wilson Elliot letter is
there evidence that Conrail caused the release of
hazardous substancés?

A. Well, again, this may or may not be
the only letter. I don’t kKnow without going back

andwreviewing --

Q. Well, let’é --

A. -- the facts. '

Q. ~ Let’s look at this letter in
particular. There’s no evidence in this letter

that Conrail caused the release of hazardous

SPANGLER REPORTING SERVICES

PHONE (513) 381-3330 FAX (513) 381-3342




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

176

substances, 1is théreé
. T " MR..CUNNINGHAM: Objection. This ié
argﬁmentative.. You’re prefacing the question on
how you want theldeponent to answer. That’s just
improper. May I poiht out to you,aléo Rule 30 in
the area of harasément and annoYance. We're
reaching that point.

MS. LANDEVER: Mr. Cunningham, if
you have an objection, please make it. And if you
want to instruct the witness not to respond, you
can do that. .

MR. CUNNINGHAM: That’s not my-onli%
option. There are several others that I could use
here. 1I’ve been extremely patient with you, since
you are rather new, and I don’t want to use the
motion to suspend this depositioh under 30 on one
of your first depositions. | |

MS. LANDEVER: If ybu-need to do
that, I trust you will.

MR. CUNNINGHAM: Please move thfoﬁgh
this, |
BY MS. LANDEVER:

Q. .Please answer the question.l Is there
any evidence in this ;etter that Conrail caused the

release of hazardous substances?
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’
A. Well, again, this document read with
other documents in evidence could certainly support

that conélusionf

Q. In this document?

A. Yes.

Q. Can you point to something?

A. I’il direct your attention to the =--
really the first paragraph, "continﬁing problems at
the Elkhart Yard." The third paragraph, "your
commitments have fallen short." The fourth
paragraph, "concern in the area of the drinking
water, " "emplbfees were told this would be taken

_care of immediately," "“Conrail providing safe and

healthy workplace."

All of those read.togethe: with other
evidence in the case could very well lead a trier
fact to draw é conclusion; so, yes, it is evidence.

Q. Do you have any other.evidenée?.

A, You’re gquarreling with me over the
quaLity of the evidence, and that's simply not
appfsériatem .It is evidence, yes.

Q. Do you have other evidence that in
conjunction with this letter that would indicate or
show that Conrail has caused the release of

hazardous substances?
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A, My understanding 1is there is other

evidence -which read in conjunction with this

document and other documents including technical

data concerning the spill will lead a trier fact to
that conclusion, yes, sir.
Q. Is there any mention in this letter

of Conrail causing the release of any hazardous

substance?

A. The document speaks for itself. I
séid-that that inference, together wifh 6ther
documents, could be drawn from this letter, yes.

Q. But there is no mention in this
lettef then?

A. " That’s not what I said.

Q. Is there any mention in this letter?
A. I said that inference could be drawn,
yes. When you’re talking about concerns over

drinking water, that - would suggest to me. that
perhaps something wés indeed discharged into the.
drinking water which contaminated that.

Q. ‘ But that would equally suggest or
might equally suggest that Penn Central had cauééd
the release of hazardous subsfances?

A, This is directed to Conrail. So, no,

that’s not, I don’t think, a logical inference.
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Q. What ‘are the many inferences that
could be ‘drdwn from the fact that Mr. Elliot is
concernsd’about drinking water?

AL I just articulated them for you.
There may be other onés thatvcome-to:me over time.
That's all I can think of at this time.

Q. "All you can think of is that this
means Conrail caused the releése of hazardous
substances?

A. It seems to me Conrail contaminated
the drinking water with the rslease of some
hazardous substances, yes.

Q. And that is the sentehce that
suggested that to you?

A. .i read to you three or four passages,
when read together, leads me to that inference,
yes.

Q. Okay. I would like ts give you
another letter, memorandum that has been cc’d to
Mf.gELlidt.'-It's dated August 2nd, 1983.

.

A. I‘’ve read 1it.

Q. Where in this memorandum, if
anywhere, is there evidence that Conrail caused the
release of hazardous substénces? |

A. The document appears to be discussing
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the contamination of the drinking water. It

articulates “that there’s been discoloration and

taste.

Q. Does 1t also articulate that the
worry --

A. I wasn’t finished.

Q. Go éhead.

A. That'"discoloration and taste do not
an to be suitable fbr human consumption;" it seens

to be a very logical and strong inference to draw

from this fhat there Has been contamination of thgg

water from Conrail’s operations.

Q. Could you read the beginning of that

sentence that you just quoted from?

A. Yes. "Referring to the wafe; at the
T&E Building," is that what you’re referencing?
Q. Beginning the sentence you --
A. "I.realize this water has been tested
and proved to be satisfactory," yes. |
4. Q. Okay. Would that negate an inference

thaé-there is a release of hazardous substances?
A, No, not at all. First of all, I
don’t know what the writer means by satisfactory.

I don’t know. if he’s referring to maximum

contamination limits or what. Clearly he’s
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describing a situation where the water is not
suitable.fer-human consumption. To me, that’s
contamination.

Q. - The water, or the discoloration and
taste?

A, Both. Thé discoloration and taste,
and the ;tatements by the writer of this that it
does not appear to be suitable for human
cdnsumption. All.those suggést-to me some
contamination of the water.

Q. That discoloration and taste aren’t

suitable?.

A. I don’t understand your question.

Q. Is this one sentence your basis for
sayihg that this letter is evidence that anfaii -

A. No, there’s more. . Theré's the
suggestion 1in the:next paragraph that the wéter
lines be flushed out. Agaiﬂ, it séems to be a
reasonable inference tﬁat water lines.are.fiushed
oup,if there’s some contaminant in them. And in
théicontext of this memo, it séemé ﬁb me that’s -
what}s being suggested.

Q. - Okay.

A. : Theré's the suggestion in the third

sentence of that second paragraph that after
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flushing, it be retested. Suggesting té me that
contaminétion:exists_and they want to.determine.if
flushing will resolve the %ontamination problem._
Q. ‘Okay. | \
 MR. CUNNINGHAM: Are you finished?:
A. I wasn'’t finished.
Q. I appregiéﬁe your response, but we!fe

going a little bit further than we need to.

aA. No, you asked me a question, I'ﬁ
responding to it: Piease allow me to finish.

Q. .Go ahead:

AL 'There's a reference to a laboratory;;

to do some additional testing with respect to the
water:; all suggest to me that there is
éontamination and a problem. By the date of the
letter, a probiem which was caused b? and during
Conrail’s owneréhip and operation of the yard.

Q. So baéed upoh the date of 1983, you
believe this memorandum provides evidence that p
Conrail in particular caused the release of a
hazgrdous substance?

| A, Yes. VYes, it does.

.Q; 'Okay. I would like you to read what

has been marked as ﬁxhibit 10C, it’s a letter from

Mr. Elliot to Mr. Barkléy.
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'MR. CUNNINGHAM:  Have these previous
documents-been marked?

MS. LANDEVER: Yes.

MR. CUNNINGHAM: Pleaée indicate, if
you will, what the exhibit numbers are so we all
know.

MS. LANDEVER: I have.

Q. Could you please reéd -

A. ~ I have.

'Q. -- document 10C?

A, Go ahead.

Q. Where is any basis in this letter fd;

believing that Conrail caused the release of
hazardous substances?

A. Well, there is a continuing concern
about water testing as expressed in the sentence
numbered one in this letter, which éuggests to me
chronologically. in éomparison with Exhibit 10B and

10A, that there’s an ongoing problem there with

respect to the water, which given the date of the

letéér-and the items we discussed in the prior
corfespondence, leads to a sérong_inference that
there was some sort of épill or discharge during
Conrail’s.ownership -which is attempted to be

addressed with the water testing.
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Q. Okay. i would like you now to read
what has -been marked as Exhibit 10D.

A. Yes,

MR. CUNNINGHAM: How much more time
are we talking about?. It’s nowI25 to 7:00.
| A, I've read the documénts very
briefly. Go ahead.

Q. Okay. I refer you to the second
actual paragraph of this memorandum.

A.’ Yes.

Q. Is that the paragraph that provides
any mention of water or potential water problems in
this memorandum?

A. There’s a mention of raiﬁ in the next
paragraph, but without studying the document in
detail, I’m going to:aécept your representation.

' Q. It’s not my representation, it’s a.
question. Is that the relevant -- is that the
relevant paragraph in this letter?

- A.. Relevant to what?

@ Q. This was your response. Your

"'\;, .

~response is that these documents indicate Conrail

knew of the presence of hazardous substances in

‘groundwater.

A. Well, that certainly suggests to me
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that that assertion is correct in Subport by this
décument;-yés, and épecifically that paragréph.-
Q. . Okay. .Where is there evidence in
that paragraph that.éonrail cauéed the releaée of.
hazardous subétances? |
A. Wéll; it appears to me Conrail is
continuing to address this problem of_water‘iihes{
| Q. ‘Of_baa:tasting wéter?
MR. CUNNINGHAM: Again. Please;

you’re cutting the witness off.

A. I. don’t know why you want to argue. -

with me about the document. It’s not my
interpretation.

Q. I’m trying to understand your
response.

MR. CUNNINGHAM: Can we go off the

record?

THE WITNESS: You don’t want to let
>me finish. You’re .arguing with me about my
re&pénses, aﬁd it serves no purpose. I’m happy to

ent

tain that, if we want to keep doing it. Now,
your request is with respect to this paragraph?
Q. What if anything in this memorandum,

and you’ve pointed specifically to this paragraph,

indicates'that Conrail caused the release of
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hazardous.substances?

“A.7 ° Well, there’s the flushing of the
lines, which suggests to me that some contaminant
has gotten intb them.  There’s the repért that it
tastes better, andlthen a reference-to iron in the
water. Then there'é -- I can’t read the copy,
because it’s oblitegated here.

The sentence reads éomething like Mr.
Elliot'asked'something, I assume that’s a petroleum
pollutants test could be run, suggeéting to me that
there’s been some petroleum contaminant introduced
té the water. Maybe the next paragraph Suggesté
that it'é also a result of runoff. i don’t know.
But it seems to me that there’s very specific
mention of a petrbleum contamination into the water
supply.

Again, given the time of the
memoranduﬁ.and the fact that it had been almost 7
yéars since PCTC had operated the yard, that it
strongly suégested to me that Conrail created this
progfem.and was trying to address 1it.

I might add that there’s also no
evidence, to my knowledge, that Conrail wrote to
the Penn Central Corporation at this point in time

making the allegation that PCTC'was_somehow
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responsiblg for the contamination that appears to
be addressing in. all these doéumenps.

é. I would like you to now read Exhibit
10E, which is-'a memorandum froﬁ Mr. Barklay to Mr.
Elliot dated Séptember 8th; 1983.

' MR. CUNNINGHAM: Exhibit number,
please?

A. Ten E, i'ye read it.

" Q. . What is the relevant part of this
memorandum that yéﬁr response to supplemental
interrogatory answer 7 refers to?

A. 'éaragraph 3. And égain, basedfon a.f
quick review, I don’t see anything else
immediately. |

Q. Does this memorandum indicate that
the water has been tésted and is okay for human

consumption?

A. That’s what the document says, yes.
Q. Okay.
A. It goes only to say, we’re using the

botfiéd water for drinking purposes. -

Q. Due to what?

A. It says-heavy accumulation of iron in
the water. |

Q. Okay. Where in this memorandum is
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thére evidence that Conrail.caused the release of
hazardous sﬁbstances?

A. There is a continuing concern with
the water supplies. My assumption énd inference
that that concern was generated by some spiil or

discharge during Conrail’s ownership and operation

of the yard.

Q. Based on the date?

AL Based in part on the date, yes.
Q. And in what other parts?
A. Well, based on the fact that Conrail:

at this point in time did not write or otherwise
inform or assert a claim against the Penn Centfal
Corporation.alleging that this spill or the
contamination that’s being addressed was caused by

PCTC during its ownership-or operation of the

plant.

Q. Is there any indication in this
memorandum that the cause of the bad taste in the

water was the release of hazardous substances?
i

&

v
Lot

a. Well, thevwater test is a fefefence
to ghat;lespecially when you read this document in
conjunction with ;he other Exhibit 10A thféugh_D.
Q. Doesn’t this document say that the

water has been tested and is okay?
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‘AL That'’s whaﬁ the document says.

-Q.~ - So then there is no evidence in this
memorandum that there was a release of hazardous
substances?

A. I disagree. fhe continuing
preoccupying with water testing and water quality
is evidence that there was a release.

Q. I give you now Exhibit 10F, which is
a letter from Wilson Elliot to Donald Connelly,
dated December 26, 1983.

A, I've read the document.

Q. Where in this letter is there
evidence that Conrail caused the release of
hazardous substances?

A. IWell, there’s a section here called
health hazards, wﬁich, again, refers to the water
supply. It’s not very legible from the copy you
gave me.

Q. I should.apologize, as you can see.
from?the copy, this is a fax from Frost & Jacobs.
ﬁ' A. Again, the continuing preoccupation
with water quality suggests to me that there had
been a spill or a discharge and Conréil was

concerned about it.

Q. And what is the problem that is being
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addressed 1in this December 26th, letter?

-A.~ - It doesn’t say. The analysis of our
water supply, and I don’t know what that word is,
until the céusé of the odor can be determined.

Q. So it’s an odor that is the problem?

A. Yes.  And we'’ve seen earlier
reference to discoloration and.oaor and we'’ve also
seen references to laboratory reports, but I don’t
have those in front of me. It strongly suggests to
me that there’s a water quality problem thd;
Conrail is trying to‘addréss. .§

The time frame is more than 7 years%
after our operation ceased, and at no time in 1983
or the years around 1983 did Conrail ever notifylus
that it believed PCTC to be responsible for this
discharge or this water problem.

Q. So.clarify your response just now
though, the laboratory tests mentioned in the

previous letters have all been okay for human

consumption; is that right?
2L A .

A, I don’t Know. I haven‘t read the 1lab
reports;

Q. But the leﬁters that you have been
commenting on =--

A.  The documents speak for themselves.
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There have been reservations to okay for human

/KOPB /TUPBLGZ, other /TKUPBLGS said it wasn’t.

Q. Not based on laboratory tests?

A. - I don’t know what the information for
the =--

Q. No laboratory tests were mentioned?

A, I don’t know.

Q. Notice letters?

A. Itself letters épeak for themselves.

Some létters-mentiohéd laboratory tests, some
didn’t. |

Q. Is there any basis in thislletter for
your response in supplemental answer number 7,'that
Conrail knew of'the.presence of hazardous

substances or caused the release of hazardous

substances?
A. Yes, I’ve just articulated for you.
Q. I understand that is based on the

comment about odor?

g.v A. . Well, it’s a continuation

.....

preoccupation with water quality. . A company can
¥ . E . .

is not pre-occupied when the quality of water if it
doesn’t have some reason to believe that the water

had been céntaminated.

Q. Okay. I give you now a letter?
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THE WITNESS: How much longer do_you
have? -

MS; LANDEVER: Not'much lohger.

THE WITNESS: You originally
-éstimated about an hour. You’ve been about an hour
and 20 minutes.

MS. LANﬁEVER: I think I have at

least that mﬁch time to take this aeposition. We
could have held it over until tomorrow.. You’re not
available until tomorrow?

THE WITNESS: I'm not /AURPG. What_
does that mean? |

MS. LANDEVER: We’ll see.

MR. CUNNINGHAM: Off the record.

(0ff the record.)
(The record was read back by'the cburt reporter.)
BY MS. LANDEVER: .
| Q. Léfter is Exhibit 10-G., dated

February 1984, to Mr. Connelly. And we appear to
have received only the first two pages of it, but
sinée.Paul Allen’s sécretaryr faxed it to me in
response.to my_reqﬁest the for the.Wilson Ellibt
/SORPBLS} I think we can assume that the letter is
from Wilson Elliot and the relevant information is

on the second pagel Willing?
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A.  I've read the document.

.‘Q.“"Again, with this letter, where is the
evidence that Conrail knew of the presence'of
hazardous substances or that Conraii_caused the
release of hazardous sub;tanceé?

A. /KPWEPB, there’s a'continuing
preoccupation with water supply and water quality,
which suégests that there was some sort of
dischafge or.contaminafion. There’s the statéﬁent.
the /TPHAPLS of water /PHUDZ /TKEUPBL until the

code /*UTZ cats the /TKOEDZ /TKHOR /K-BT

determined. "I don’t know from in documents whethég

the /TKEULS /KWHRORGS problem has dissipated or
maybe itself discoloration /TPHRAOUPL has moved
elsewhere. I don’t Kknow.

Q. I’'m not asking you to guess about

this document. I'm just asking you good /KWROURPZ

use of it in /STPOPBLS? .
A. -Again; I'l1l reiterate my prior

answer, you needs to read these documents together

/AFéBLpz /EUFDZ JTHEUFLTSDZ it lead very strongly

to the inference that there was a water quality

problem, Conrail was re-ask occupied with it and

that it certainly suggests that the /KORPBLS on the

whole that there was some sort of discharge of a
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A, I’ve'read.the document.

“Q.~ " Again, with this letter, where is the
evidénce that Conrail knew_df the presence of
hazardous substanqes.or that Cohrail'caused the
release of haéardouslsubstances?

A. Again, there’s a continuing
preoccupation with watér supply and water quality,
which suggests that there was-éome sort of
discharge or contamination. There'’s the-statemgnt,
"the analysis of ouf water subply must continue
until the cause of the odor can be "determined." f
don’t know from this document whéthér the |
discoloraﬁion_problem has dissipated or maybe the
discoloration has moved elsewhere. I don’t know.

Q. I‘'m not asking you to guess about
this doqument. I'm just asking you your use of it
in response.

A. Again, I’11 reiterate my prior

answer: You need to read these documents together,

;“fthink it leads very strongly to fhe inference
thaéﬁ%here was a water quality p;oblem. Conrail
was preoccupied with it, and that it certainly
suggests that, the correspbndence on the whole,

that there was some sort of discharge of a

contaminant and it happened during Conrail’s
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ownership-and'operation of the yard.

“Q.~ - Does this letter specifically speak
of bacterial iron deposits that cause the odor and
taste'problems in'ouf water supply?

A. It does say that, yes.

Q. Given that comment, what is your
basis for asserting that Conrail knew of hazardoﬁs
substances or Conrail caused the release of
hazardous substances?

A. What this writer, énd I -- thefe;s no
indication exactly who wrote it. %

Q. As I said, I think we can assume itf
was Mr. Elliot.

A. Fine.

Q. " But their writer, it seems to me is
speculating about estimates on a filtration system;
that he or she hopes will remove bacteria?

| A.. Yes, ma‘’am. Iron deposits, there’s a

conclusion that cause the odor and taste problems.

AT

I d'i't know how reliable that conclusion is. I

don”t believe if that was the problem -- oftehtimes
in these environmental sites you’ll find people
believe thé]problem to be one thing and try to

remedy it with a particular remedy that’s

ineffective, because they’re not treating the
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appropriate cause of the problem.

‘Q;" But, in fact, this letter does
indiéate that Mr. Elliot, at least, believes that
removal of the bacterial iron deposits will solve
the odor and taste problems iﬁ'the water supply: is
that right?

A. Well, he’s talking about a filtr#tion_
system to reméve bacterial iron déposits, aﬁd then.
he’s speculating that the odor and tqste problems
in the water will dissipate after that happens.

Q. Okay. Now --

A. - Now, we do know historically after ;
that point in time that problems in the water
supply didn’t dissipate. That they, as a ﬁatter of
fact, continued and it --

Q.  But --

.A. It seems to be a reasonable inference
that he was mistaken.

Q. Do you know that this water sdpply
proﬁ@ém is the ﬁroblem that we are concerned with
todaylthét you are referring to?
| A. I think it could.very well be. -

Q. Do you have any evidende to that

.

effect?

A. Again, if you read the correspondence
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as a whole, for the reasons I’ve been articulating
the last hour, yes. |

Q. ‘So your eQidence_ig this packet of
Wilson Elliot letters?

A. Yes, and the other items we
mentioned.

Q. Do you have any other evidence,
meaning other than this packet of Exhibits 10A
thrdugh G that produces evidence in response'to'
éupplemental interrogatory 77?

A. Other than what we’ve discussed in
terms of previous discovery, et cetera. Is that

your question?

Q. ‘Yes.

.A. No.

Q. dkay.
A, Not at the present time.

Qf Not at the present time, because you

have no such information or because there. are other

documents or sources?

3

12

A. Because discovery is ongoing. Our
fact investigation is ongoing, period.

Q. In that case, pthaps I shouid
rephrase the question: 1Is this response a complete

response to interrogatory 7?
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A. ‘I've answered that duestion'sevéral
ﬁimes. The answer is, yes.

Q. I thought you had. But I thought you
just said that it is.not complete?

A. I did not say that; Did I use the
wofds not complete_in my iast answer? Read back my
last anéwer. | |

(The answer was read back by the court-reporter.)

A. I didn’t mention in there at all that
these answers were not complete. I didn’t mean to
suggest they were not complete. I said that as a:

'result of ongoing fact investigation and discoverf,

additional facts may be learned at some point in
time.
Q. So, in other words, this answer was
complete as of your response on May 6th?
- Af' Yes, of course. Yes.
Q. Okay. We can move to interrogatory

8. You can find it in your responses in the second

Set.on'paée'7, in the third set on page 4.

A. I’ve read them, yes.

Q. Your response is see answer 7.

A, Yes. | '

é. Once again, did you hean anything or

can you be any more specific by the phrases used in
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supplementary answer 7 which also includes
supplementary answer 5 about previous discovery,
information supplied by Eliiot, or the other
mentions of previoﬁs_discovery?

A.  No, And I think we also méan to
suggest to you that these fact witnesses may have
additional information and probably do, but to the
extent of.our knowledge, we'’ve identified thenm,
they’re there and available for your interrogatioﬁ.

Q. So fhe fact witnesses you speak of

are whom?

A. Wéli, yod’Ve réised Mr. Elliot in
your question. That’s who I ﬁas reférring to.

Q. That'’s based on your -=-

A. There’s one -- There’s one fact
witness.

Q. Is there any other?

A. We'represénted other fact witnesséé'

in here, and I think in the course of the discovery
in ﬁheacase;in whole disclosed other pedble. If
youéyduestioh is other people other than those whé
have been disélosed, I’'m not aware of any.

Q. I believe this i; a supplemental
interrogatory.question‘B, and you have said that

you answered these'interrogatories separately. I
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see 1n your "see answér 7" and then answer 7 also
says "see answer 5," I see Mr. Wilson Elliot and
Mr. Kenneth mentioned?_ |

A. Yes.

Q. Are tﬁere any other individuals who
are appropriate for this response?

| A. Not to my knowledge.

Q. Once again, can you be any more
specific than the documents from the whole case in
your refefence?

A. What feference to dééuments in thisﬁ
whole case are you referring to? :

Q. Weli,lyour response to interrégatdry
8 is "see answver 7,ﬁ'answer 7 speaks of previous,
discovery, which we’vg discussed as all discovery
in the case, and previous discovery is also
mentiénea in supplemental answer 5.

A. Yes.

Q. An&_you speak of documents including

but;ﬁét'limited to those referred to in .
ufe m

Fo Nl

supélémental answer 4;-ahd going back to
supplementary answer 4, you note documents
including US-EPA.administrativg recdrds, et cetera,
et cetera, essentially the documehts df this case

formally created by U.S. EPA, or I think you also
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referred to documents created by GTI.
" " Ccan you be any more specific?

A. Without ha?ing the documents in front
of me, no, I cannot.

Q. Whén you drafted this interrogatory
or when you reviewed the interrogatory,.the
response that someone else drafted, did you look
for more specifity?

A. I don’t understand your question. I

provided an answer and saw to it that the

corporation provided an answer that we felt was

responsive, as I defined it garlier. I attemptedf
to fairly meet your interrogatpry and identify
individuals and documents in which you can find
additional information by way of fax, either via
deposition or your own review of those documents.
Q. When you say you identified documents
and indi&iduéls, you'mean that you referred us to
all previous discovery done; is that right?
.;' A. And there are other épecific
docﬁ;ents mentioned as we’ve already discussed.
Q. But can you refer to any specific
parts of any of those large doFumenté?

A. I just answered that question. No,

not without those documents in front of me.
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there was?
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Q.

202
Once again, did you inquire whether

more responsive information available

Yes.

And you were told that this is all

That’s correct.

Okay. And have you learned of any

more information that is responsive since

responding on
A.
. Q.
A.
Q.
interrogatory

\

notice second

page 5.
A.
Q.
appraisals?
) A..
a.

May 6th?
Supplemental answer?
Yes.

No, not to my knowledge.

I would like you to read

number 9 in Penn Central’s Response

set, it’s page 7 and third set is

Yes, I’ve read then.

What did you mean by detailed

Which line are you referring me to?

"It’s the last sentence of

supplemental answer 9, the third line from the

bottom of the

page of the answer.

A. Yes. Well, in the course of the
SPANGLER REPORTING SERVICES
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valuation case,“and-youf client is very familiar
about this terminology, railroad yards, buildings,
assets were_appraised as they would be in any |
post-condemnation proceeding, and we’re referring
to the'appraisalé that took place in that pfocess.

Q. Are yqﬁ'referring-tq any spécific.
a?praisals? | |

A. Well;'generally what I‘m refefringufo
are the appraisalslin that process'of trying to
ascertain the value of'assets being'éonveyed; which.

would include the rail yard along with really .

‘hundreds of thousands of other assets. But thereé

was a concerted effort on the part of the
government with, I believe the assistance of
Conrail from tiﬁévto_time on its side of the case,
to appraise'this property, and on Penn Centraifs
side to appraise the propérty.-

Theré were_independent appraiéalIV
sources for both Companies at work, and it is my
undéistanding that the government had its own
appgiisers looking at.the ;aii yard and othér
places. I’ve nevef seen those appraisals. It’s my
understanding that they exist. They'were used and

referred to in the valuation case in proceedings

before the special court as to what the value of
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these assets should be, should it be one hundred
billion dollars, which is Penn Central’s position,

or should it be 0, which was the government’s

position.

So I’'m referring generally to those

appraisals. I don’t know that any of them exist.

And as I sit here today, don’t know if one

specifically exists on our side for Elkhart. 1I’11
look into that again to see if it does.

Q.- As to when you answered interrbgatory

‘number 9, which called for documents thét Penn

Central relied upon to support its éontention that
asserting'any claims ‘against Penn Central,;you did
so Without knowledge of any specific detailed
apbraisals?

A. "No. There were appraisals. And it’s
also done in the context, if you read the whole

answer, supplemental answer number 9, in the

'conﬁéxt of the Valuation case, and the transfer of

tha@ property as-is, where-is.

Specifically Cdnrail and the United
States Government appropriate Fhe property in an
as-is company. Much of the property was

dilapidated, contamination at sites was known. I
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thiﬁk ﬁe’ve articuiated:in our papers.at the
special court; the extent of the knowlédge was
contamination'at the Elkhart.Yafd.
Theré was widespread kﬁowledée'
by both Conrail, it7s our‘position, dnd the
government, of PCB contamination at Paéli,

PAOLI, Yard. This knowledge[ along with the

‘general deteriorating condition of the assets was

taken into consideration by the partiés in fixing
consideration.

In other words, our position in thei

W8

Valuation case is Penn Central received the_
constitutional minimum required fof the Elkhart
Yard and éll other property conveyed; That price
was the total price for all the assets, took into
consideration the less than priétine condition of
the assets. |
lQ. Buf getting back to my question:
Your reference tb detailed appraisalé'in respdnse
to fﬁﬁerrbgatofy number 9 --
f? “ A. Yes. |

Q. -- is not based on any knowledge of
any relevant specific detailed appraisalé; islthat
right?

A. No. It’s based on a belief. Your
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question calls for ihformétion or facts suppbrting
our defense that Conrail has waived or now is. |
estopped.. It’s our belief that Conrail either
separately or together with the Qovernment
conducted detailed appraisals of the assets

received.

Q. But you do not know of any

specifically?

A. I cannot cite you to one particular
document at this point in time; 'No.
Q. Can you.cite me to mére than one, or

you can’t give'me a specific at all?

"A. .. I don't kﬁow. I would have to go
back and review our'docuﬁent fequeét,-both-heré and
the Valuétion case to see if they have been
produced. I’ve.expléined to you the general
procedure aﬁd why.wg'believe that detailéd |
appraisals stiil exist. |

| Now, documents in the possession of
Conﬁail and'the govergment that haven’t been
produced tp'ué, I thinklit’s,fair for us to rely
upon our belief that they exist and-pursﬁe thgm
through discovery. '

Q. :'Does Penn Central héve any detailed

appraisals?
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A. I don’t know specifically abopt the
Elkhart Yér&}ﬁll just represented to you, buﬁ I’'11
go back and éheck. It may have already.béen
produced to you; if we do have it -- if we do have
it, it should have been produced.

Q. Are you saYing then that supplemental

answer 9 is not complete as it is written?

A. I don’t want to read back my éther
prior answer. I did not say that, no.

Q. It is completé_in and of itself?

A. Yes.

Q. With no reference to any specific

detailed appraisals, and you’ve said, no knowledge

of any relevant detailed appraisals; is that right?

A, My answer is complete.
Q. And the answer to that question --
A. I believe I’ve already answered it.

it is complete and was complete based on our
knowledge of May 4th, 1994.
. Q. Héve~there been-any detailed
appraisals done since May 4th?
A; Not that I know of.
Q. In general, have you learned of any
more information that is responsive to this

interrogatory since May ath?
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A, No.

Q. 'Tufning to interrogatory number 10,
second éet, page 7; third‘sét, page 5;
A. qh—huh.
Q. This appears to be a repeat with you
referring us to supplemental answers 5, 7 and 9.
A. :Yeé.
Q. ‘Can ydu be any more specifié about

the answers given that we’ve already discussed

including the phrases "previousvdiscoVery," "all
discovery doné," or "infdrmation"?

A. "No.

Q. Okay. At the time of this response,

did you inquire whether any more responsive

information was available?

A. Yes.

Q. Wére you told that that was all there
was?

A. Yes.

Q. Héve'you learned_of any more

infdrmation that is responsive since May 4th?

A. No. |

Q. Will you iook_ag_intefrogatory_number
11, and fhe responses sécénd set, page 8; thifd

set, page 5.
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A. . I've reviewed thenm.

_Q.\-.is your answer complete?

A. fes.

Q. So. there is-no'additipnal evidence

other than that al;eaay fduﬂd in subpiementél
answeré 5, 7, and 9?

A. That’s correct. And I;ll repeat,
since wg're repeating my prior testimony, the
caveat-fﬁat diédovery is ongoing or fact
investigation is ongoing and if additibnal.evidence

is learned --

Q. Since May 4th?

A. ;t's ongoing, period. fhat’s right.
Q. But this --

A. 'As of ﬁay 4th it’s complete, yes.

Q. And again, have you learned of'any

more information since responding that is.
responsive?

A. .No.

Q. Interrogatory number 12; and the
supplemental response on page 5 ahd the seqohd'set
reépdﬁse is on page 8. Once 5gain, you refer us to
past resﬁonses? |

A. Yes.

Q. And "all discovery done," can you be
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any more specific?
“A."'Other than what'’s pro;ided in the two
responses, no. |

Q. And is there aﬁy pért 6f any document
listed that you can point to be more specific?

A. Again, without the documents in front
of me, it’s. impossible for me to cite you the
specific sections.

Q. When you did your responses, did you
look at aﬁy specific parts of any.doduments?

A. I'm sure I did, or had peopleﬂlook at
them and report to me about their contents and.this
éollaborative éffort to respond, yes.

Q.  Why didh't you include ény specific
part of any documents?

A. Because that’s not what the question
asked for.

| Q. Did YOu inquire whether there was any
more responéive\information --

A. Yes.

Q. -- at the time?
Were.you told there was none?

A. Yes. . |

Q. Have you learned of any more

information since that is responsive?
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A. No.
‘MS. @ANDEVER: That’s it.
MR. &AFFE: I have a few foilow-up
guestions. It woh(t take more than a couple
minutes.

CRoss-EXAMINATION-(FQRTHER)

BY MR. JAFFE:

0. You were asked a while back about

\

insurance and whether any of those policies include
duties to notify. |
And -what steps -- when Penn Centralt

receives a complaint or another type of claim, what
steps does Penn antral take ih order to determine
whether any insurance compaﬁy-should be notified?

A. It depends on the claim and our
assessment as to whether there’s any insurance
covérage; first of all. Second of all,'it_méy,'

depending on assessment, be sent to our outside

2 '

insurance broker who.then_has the responsibility of
notffying thé carriers. Sometimes our.risk
mahagement depaftment might notify carriers
directly, but that{s rare. |

Q. So if one wanted;to'aefermine what
insurance companies might have coverage over the

litigation, the claims in thevlitigafion that this
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deposition is being. taken for, one would qohtéct
either ydﬁr~ihéurance broker or -- I’m sorry, did
you say yourlriék management department?

A, Yeah. .

Q. Could you tell-me.the name.of your
insurance broker, please?

A, I would have to look'for this policy
period as to who it was. My suggestion is, 1if you
want that information for this litigation, 1 |
believe it’s within-the.scope of discovery,:you 
ought to ask for”it in a document regdést or
inte:rogatory.

Given the fact that there’s pendlng

litigation, my 1nstructlon to nonlawyers is,

obviously, or respond tq 1nqu1r1es.from litigants
against us.. WQfll serﬁe your discovery request if
you think it’s within the scope of the disco?ery.v

Q. Are you réfusing to answer the
question? | -

A, You asked how you go ébout'gettihg
the information.

Q. And my last question was: What is
the name of your insurance broker’I |

A. I don’t know for that perlod of

time. And again, I will look for it. Brokers.
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change from year to year, and I don’t know who was

the broker for that period of time or if there was

one.

Q. Okay. Is there somebody in charge, a
particular person in charge of your risk management

department?

A. Yes. There’s a Vice-President of

‘Risk Management.

Q. That persons name 1is?
A. Bruce Brumbaugh, B R UM B A U G H.
Q. Thank you. You described earlier

that-you, among other courses, teach a course in
pretriél litigation; is that correct?
A. That’s correct.

Q. Could you tell me what the subject
matter is covered in your prelitigation coufse are?
A. I’11 refer you to my book is
basically the format for the course, but it covefs
what litigators do in a case from prefiling

investigation through the final pretrial

conference.

Q. So that would include civil
discovery? )

-A. That’s correct.

Q. I’'m sorry, when you said refer me to
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your.boek; which of the two books are you referring
A. _The Ohio Pretrial Litigation Manual.
Q. Just to_clarify the record: You have
not produced any documents in response to.document
request ccnteiﬁed'in the'36§"Notice of Depositien
today?. |

A. No. For the reason that éll
documents responsive have already been produced.

Q. All right;"PennICentral's responses
are daﬁed as shown in Exhibit },.fhis deposition on
the 18th of April, 1994. Can you tell me why it
took Penn Central-so long tb respond to fhe
interrogetbries and documeﬁt request?

A, : My understanding is we respoﬁded.td
them within.the rule, or the rule ae extended by
counsel. *i don’t know, Mr. Jaffe, the.discussions
betweenh counsel and/or the court on those |
responses. |

Q. All right. For the purposes.-- well;e

I will represent to YOU here that there was no -

extension of time and you did not respond within:

the time required under the Federal Rules.

¢ .

And so I’'m asking now if there’s any

reason other than those that may have céused you or
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did, in facﬁ, éause you to answer these
intefrogétdfies and requests for production late?

A. - All I can say is fhere were thouéands
of claiﬁs, many of which have interrogatories to be
answered, et cetera; we try to comply with the.
Rules of Civil Pfocedure and fry and get these
cases resolved iiﬁely. I don’t know specifically
without going back and interrogating Mr. Cunningham
and members of hié firm'and my staff to get the
answer-tblyour_question. |

Q; .I would certainly appreciate the
ansﬁer to that questioh if you could supplement
that. lI would appreciate it. | |

A. I'm nqt agreeing to supplement
anything. You can serve an additional |
interrogatory'request, if You'think it’s
discoverablé as to why our discovery wasn’t in the
rule. I would probably disagree with you that that
is discoverable. h

Q. You are not the attorney on the case
and fou have not made an objectioh..

| MR. CUNNINGHAM: dbjectionL Mr.

Jaffg. I would not accebt your represent§£ion fhaﬁ-
this wasn’t done withih the time or an extension by

agreement.
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MR. JAFFE: I would cerfainly be
happy to—ieafh'what you’re talking about. ‘
MR. CUNNINGHAM: We disagree with
your characte:ization.
BY MR. JAFFE:
Q. You statéd, and I;m paraphrasing here

not quoting, that to several of the questions here,

that all evidence relevant and nonprivileged was --

has been produced. Has Penn Central provided a

privileged 1list to identify the privileged

documents responsive to the United States document

requests?

A, I think ny earlier response was that

'everything that is responsive; not everything

that’s relevant, everything that’s responsive,
because clearly'things have been produced that
aren’t relevant but within the scope of discavery.

Q. What I’m gettihg at is: Let me_ask'
the queétion.again another way. /

MR. CUNNINGHAM: Let me answer your
queation.
| THE WITNESS: Let‘him ask it.

Q. =~ Have privileged gocumanfs which are

responsive; however. withhald for reasons of

privileged been identified?
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A. As wWe sit here today, I cannot
articulate for you any documents that have been

withheld on the basis of privilégé. If they haQe;

I would assume that some sort of privilege list is’

put together. Without going back and reviewing all
the discovery in this case, I can’t answer your |
question..

MR. JAFFE: Did you want to say
something relevant to tﬁatz

MR. CUNNINGHAM:' No. I fhink he’s
answered iﬁ. | |

Q. Referring your attention to the

document searches that are being done in

Philadelphia, you stated that at various times you
made requests for particular documents searches or
particular areas of form that you wished to
elucidate through ﬁnose searches.

| Were those insﬁructions given 6rally

or in written form?

A. I believe orally.

Q.. Did you keep any notes of those.
instructions?

A. ~No.‘ )

Q. Are there any documents that yoﬁ

could review in order to refresh your recollection
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as to what those instructions were?

‘A. No.
Q. You described your preparation for
this deposition previously. Could you tell me how

many hours you spent preparing for this deposition
today? | |

A. I don’t know. I would say probably
in the neigh;orhood of six to ten.

Q. Are you aware of the litigation
that’s présent;y oﬁgoing relevant to_this site
before the special éourt?

A. Yés, I am.

Q. In responding to the interrogatqriés
or document requests, were any iﬁquiries made: of
people responsible fof the épeciél court_éaée to
see if they had any documents which weré relevant
to the reéponses?' |

A... Well, to the eﬁtent that those:
docuﬁénts were in our ﬁossession, vyes. Both cases
are my responsibility, and i don’t separate
resébnsive information by cases. If a piece of
information is responsive and it’s in our
possession, we pfqduce it, I Fan’t,'withopt going
back'and.looking atiall the specific‘answefs and

then trying to trace back where all the information
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came from, hdnestly answer your question. It’s

possible.

Q. Let me direct your attention to
United States interrogatory number 3, which is on
Exhibit No. 3. | |

A. Yes.

Q. Let me ask you specifically in
response to this interrogatory --

A. Yes.

Q. -- were any of the Valuation
documents or the -- the inspections pf facilities.
that have been gathered for the pdrposeS'of a
special court been reviewed in order to respond to

this gquestion?

A. Interrogatory number 3?
Q. Yes.
A. It would not occur to me where to

look in those documents for a response to this
question.
Q. Well, you stated previously that

thefE were valuations of the personal property
as-is where-is?
A. Right.

Q. And I would assume that that is

relevant to this special court proceedings?
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A. But[ again, those documents wouldn’t

identify the substances remaining at the site after,

the termination of our interest.

Q. .For'example, would they not --

A. Youfre welcomé to look at them. It
would not occur to me that they would be in there;l
So the ansﬁer-tolyour question is, no.

Q. Let me ask you a particular
hypothetical; if there were 14 5-gallon drums of a
particulaf substance at the site, would they not be
identified as an item of valuation at the Elkharté
Rail Yard? | | <

A. 'I wouldn’t think so. I don’t know.

I would be surprised. |

Q. I haven’t seen the documents. I’m

~asking to --

A. These are ﬁarkets value éppraisals.
Q. Did they go to the Elkhart Rail Yard
and say. X number of dollaré or did they actqally
ide&tify every specific --
~ ‘A, I éﬁink the valuation we’re talking
to is a tfip to the site to determine the market

.

value of the property.
Q. What I’m asking you: What kind of

detaii was in those?
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A. I don’t know without'having them in

front of me and reviewing them again. Different
appraisers and differeqt level of detail. You’re

weléome, again, to look at them.
Q. And as you sit here today, you don’t
recall whether they were reviewed --

A. I said I don’t think so. I would be

surprised. But it’s possible.
Q. ~ Okay. There was some discussion

about the cpsts'inchrred at the siteéland their
consistency or inconsistency with the.NCP: Caﬁ you
identify at this.time any costs which were incurred
by the United States which afe not éonsistgnt with
the NCP? |

A. .Off the top of my heéd,'without
having a'breakdbwn'of those cos;s, when they were
incurred, for what purposes, it is impossible for
me to answer. | |

MR. JAFFE: To save time and save’

-eveﬁybody'the trouble here of us writing a letter

andﬁfhe time that it tékes, the time line, I wouid
like to réquest other, among the p;hef documents
that we’ve identified in this case that you could
not answer.today: I would like to gef the names of

the person doing the document review in
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Philadelphia, copies of the valuétion maps which we
identifiéd,"I'think in response tb.interrogatory
number 1, the name of the insurance bréker relevant
to the time period, andri would also just for fhe
record reserve our right to reopen this deposition
as to any new documents or fﬁ;ther discovery that’s
taken in responses thereto.

With that, I have no furﬁher
qu;stions. |
| MS. LANDEVER: Just for thé record,
we reserve that right as well. ’

THE WITNESS: Without agreeiﬁg that
you have that right, I fecognize that you reserved
it. |

MR. JUNK: I have one line of
queétiohing, if I may.

CROSS—EXAMINATION (FURTHER)
BY MRf JUNK:
Q. The two people who are reviewing

documents in Philadelphia.

© A, Yes.
Q. - Are they employees of Penn Central?
A. No. They’re independent contractoré.
' Q. .And they are specifically hired.for

this purpose?
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A. Yes.
‘9.  And only this purpose?
A. Yes.

MR. JUNK: That’s it.

MR. CUNNINGHAM: We want signature.

"MICHAEL L. CIOFFI

DEPOSITION CONCLUDED AT 2:45 P.M.
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CERTTIVFTICATE.

STATE OF OHIO

COUNTY OF HAMILTON : _

I, JANE ANNE FITCH, the Qndersigned; a
duly qualified and commissioned notary public |
within and for the State of Ohio, do hereby certify
that before the giving of his éforesaid deposition,
the said MICHAEL L. CIOFFI yaé by'ﬁe first duly |
sworn to tell the truth, the whole truth and
nothing but the tfuth; thét the foregoing is tﬁé
deposition given at said time and piace by the-said'
MICHAEL L. CIOFFI; that said deposition was taken
in all respects pursﬁant to Notice to Take
Depoéition: that said deposition was taken by me in
stenotxpy and.transcribed.by computer-aided
transcription under my superQision: that the
transcribed deposition is to be subﬁitted to the
witness for his examinatibh'and signature; that I
am neither a relative or nor atforney.fof any of
the parties to this cause;.nor relative_of nor
empioyee for Any of their counéel, and have no
interest whatever in the resulF of the action.

IN WITNESS WHEREOF, I hereunto se# my hand

and official seal of office at Cincinnati,. Ohio,
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this

day of , 1994.

MY COMMISSION EXPIRES: JANE ANNE FITCH

MAY 15, 1996. NOTARY PUBLIC-STATE OF OHIO

iv
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